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2. Did the Appellees breach the covenants of 


the conditional sales contract by their failure 


to deliver to Appellant an unencumbered certificate 


of title at the completion of all installment payments ? 


3. Does the evidence in the record considered 
as a whole show that Appellant established a justifiable 


cause of action in the trial below? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


J. Oliver Hill, Plaintiff below, appeals from a final judgment 
against him in favor of Defendants below, entered in the United States 
District Court for the District of Columbia in Civil Action 1738- 61, 
on the 2nd day of February, 1962. The District Court had jurisdiction 
under D. C. Code, 1961, Section 11-306. The jurisdiction of this Court 
is invoked under the provisions of 28 U.S.C., Sec. 1291. 
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STATEMENT OF THE CASE 


This is an appeal taken by Appellant to reverse a judgment of the 
District Court entered on the 2nd day of February, 1962, awarding judg- 
ment to the Appellees herein. 


The action below was on a breach of contract which involved the 
failure of the Appellees to deliver to appellant title to his motor vehicle 


after completion of payments ona conditional sales contract by the latter. 


The evidence adduced at the hearing showed that on or about April 
10th, 1957, the Appellant purchased from the Appellee, Capitol Cadillac 
Company, a 1956 Cadillac automobile for a sales price of $5,244.58. The 
Appellant turned in his 1956 Cadillac automobile and received credit 
therefor of $834.82 in turn-in-value, leaving balance of $4,409.76. That 
the said conditional sales contract reflecting the foregoing sale was sold 
to Appellee, General Motors Acceptance Corporation, by Appellee, Cap- 
itol Cadillac-Oldsmobile Company. 


That thereafter the Appellant made his installment payments to the 
former Appellee, and concluded said payments on or about May 25, 1959. 


That upon the completion of said payments Appellant demanded from 


Appellees his unencumbered title to the said 1956 Cadillac automobile, 
but, the Appellees failed and neglected to furnish him with said unencum- 
bered title. 


The evidence further showed that the Capitol-Oldsmobile Company 
mailed the assigned title to said car to Appellant, on April 17, 1957, by 


ordinary mail. 


The evidence further showed that Appellant never received said 
title, and that the General Motors Acceptance Corporation never had 


possession of the assigned title. 


The conditional sales contract provided for the delivery of unen- 


cumbered title at the time of completion of payments. 
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The Court below ruled that Appellant failed to prove the contract 
sued on, and that the Appellees had proved the contract which they per- 
formed. There was never a delivery of unencumbered title to Appellant. 

| 
STATEMENT OF POINTS ON APPEAL 


1. The Lower Court erred in the entry of its judgment on the 2nd 
day of February, 1962, 
2. That the findings of fact by the Lower Court are not supported 


by the evidence on the Record considered as a whole. | 


3. That the evidence adduced at the trial was inadequate to sup- 
port the application of law employed by the Court below. 


4, That Appellant was entitled to judgment in his favor on the Rec- 


ord considered as a whole. | 


SUMMARY OF ARGUMENT 


The Court below erred in ruling that Appellant had failed to prove 
his contract, where the unimpeachable evidence disclosed 4 conditional 
sales contract for the purchase of a certain motor vehicle by the Appel- 
lant with provisions for monthly payments and delivery of unencumbered 


title to said motor vehicle to Appellant upon completion of all payments. 


That the failure of the Appellees to deliver an cheno mbesed title 
to the Appellant as provided under the conditional sales contract, at the 
completion of payments, constituted a breach of the conditional sales 
contract, for which a recovery may be had under the laws of Maryland 
which are applicable hereto. | 
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ARGUMENT 


I 


WHAT LAW GOVERNS CONDITIONAL 
SALES CONTRACT EXECUTED IN 
THE DISTRICT OF COLUMBIA 


It has been held by this Court that where parties to conditional 
sales contracts executed in the District of Columbia contemplate that 


property shall be taken at once into another state and there remain, the 


law of the other state controls. See, Smith's Transfer Storage Co. v. 
Reliable Stores Corp., 61 App. D.C., 106, 58 F.2d 511. 


In Meyer Herson v. Faunkhauser, 62 App. D.C. 161, 65 F.2d 655, 
this Court held that seller of automobile, reserving title under condition- 
al sales contract, must record contract in place where automobile is to 
be used and retained. The Court further stated that even though the con- 
tract was executed in the District of Columbia, the requirement of Mary- 


land Registration Statute relative to existing liens prevails. 


That in the light of the foregoing decisions the laws of Maryland 


are controlling in the matters presented on this appeal. 


I 


THE LIABILITY OF ASSIGNOR AND ASSIGNEE 
' UNDER CONDITIONAL SALES CONTRACT 
This Court has held that upon the full payment under a conditional 
sales contract, the purchaser becomes the owner of the property and is 
entitled to title thereto. See, L. P. Steuart & Bro. v. Capitol View Realty 
Co., 72 App. D.C. 193, 112 F.2d 583. 


Likewise it has been held by the 4th Circuit, construing the laws 
of Maryland, that in a conditional Bill of Sale of personal property, pos- 
session and the right of use of such property are given to the conditional 
buyer, and the seller retains a certain measure of title to said property, 


which is called a "Security Title," and the buyer receives a "Beneficial 
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Title’ which ripens into full and absolute title when buyer, according to 
terms of contract, has paid or tenders to seller the unpaid portion of the 
purchase price. See, Hamburger v. International Harvester Co., 4th Cir., 
127 F.2d 766. | 


It is apparent, therefore, that insofar as the rights of the condition- 
al buyer is concerned the assignor and assignee of the conditional sales 


contract are equally liable to the buyer. 


And notwithstanding the rule that written contract of conditional 
sale speaks for itself and is ordinarily the yardstick by which the rights 
and duties of the parties and their assignees are to be measured, if the 
vendor was bound to do something, or the vendee permitted to do some- 
thing, not named in the contract, an assignee of the vendor will be bound 
to the same extent as the vendor would have been had there been no as- 
signment of the contract. See, 3 Jones Chattel Mortgages and Conditional 
Sales, Sec, 1256. See also, Cook v. Real Estate Trust Co., 180 Md. 133, 
22 A.2d 554. | 


im 


CONDITIONAL BUYER'S RIGHT TO 
DAMAGES FOR BREACH OF CONTRACT 


Under the Uniform Sales Act the conditional buyer is given the right 


of action against the seller for damages for breach of warranty. 


The record on appeal is undisputed relative to the failure of the 
Appellees to deliver to Appellant a good and sufficient title to the 1956 
Cadillac automobile. | 


The unchallenged evidence also shows that the said car has been 
useless to the Appellant because of the said breach of covenant by the 


Appellees. 


The Maryland Court of Appeals has discussed at length the right 


of the conditional buyer to maintain an action against the seller for breach 
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of warranty and conversion. Thus in the case of McClung-Logan Equip- 
ment Co., (1961), 226 Md. 136, 172 A. 2d 494, the Court said that condi- 
tional buyer of tractor was entitled to punitive damages, in discretion of 
the Jury, if they found there was a wanton, wilful, and malicious course 
of action and activity on the part of conditional seller in bringing a re- 
plevin proceeding and repossessing the tractor, although at time of re- 
plevin proceeding seller had assigned the contract and had not received 


a re-assignment thereof. 


The conditional seller in the instant appeal adduced evidence in the 
trial below to show that it mailed the certificate of title to the Appellant, 
by ordinary mail 10 days after the execution of the conditional sales con- 
tract. The unimpeachable evidence, likewise, shows that the Appellant 


never received said certificate of title. 


Moreover, Appellant was not entitled to his certificate of title, un- 
der the conditional sales contract until the completion of payments. This 
he did not complete until the month of May, 1959. Appellant was entitled 
to his certificate of title from the Appellees, free of all liens, at the time 
of the completion of his said payments. There is no evidence in the rec- 
ord to show that either of the Appellees ever delivered to Appellant his 


unencumbered certificate of title after demand therefor was made. 


Indeed the conditional seller's assignee testified that it never had 


possession of the certificate of title. 


See, Cook v. Real Estate Trust Co., 180 Md. 133, 22 A. 2d 554,a 


case which makes the conditional assignee equally liable with the condi- 


tional seller to the conditional buyer. 
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CONCLUSION 


In the light of the foregoing decisions coupled with the unchallenged 
evidence adduced below, the lower Court erred in the entry of its judg- 
ment against the Appellant, and by reason thereof this cause’ should be 


remanded for new trial. 


Respectfully submitted, | 


BENJAMIN F, SEARS _ 


1818 - 14th St., N.W. | 
Washington,D.C. 


Attorney for Appellant | 


Civil Docket Entries 
Complaint, Filed June 1, 1961 


Answer of General Motors Acceptance Corporation, 
Filed June 7, 1961 


Answer of Defendant, Capitol Cadillac Oldsmobile Co., 
Filed June 21, 1961 ‘ 


Excerpts from Transcript of Proceedings, January 24, 1962 


Witnesses: 


J. Oliver Hill 
Direct 
Cross 
Redirect 


Dorothy Clark Varron 
Direct 
Cross 


Ronald W. Shaffer 
Direct 
Cross 


William L. Port 
Direct 
Cross 


F, Donald Pike 
Direct 
Cross 


Ronald D, Eckman 
Direct 
Cross 
Ruling of the Court 


Plaintiff's Exhibit No, 1 -- Conditional Sale Contract 
No. 43411 dated April 10, 1957 


Judgment, Filed February 2, 1962 


Notice of Appeal, Filed February 6, 1962 


(ii) 
CIVIL DOCKET 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Date Proceedings 
1961 
June 1 Complaint, appearance Filed. 


June 1 Summons, copies (2) and copies (2) of Complaint issued 
Both ser. 6/2/61 


June 7 Answer of deft #2 to complaint; c/m 6/2/61; app. 
Norman E. Sill. Filed 


June 17 Interrogatories of deft #2 to pltf; c/m 6/16/61 


June 21 Answer of deft #1 to complaint; c/m 6/20/61; 
appearance of Frost & Towers. Filed. 


June 21 Calendared (AC/N) 

June 22 Answer of pltf. to interrogatories; c/m 6/22/61 Filed. 
October 4 Called. Filed 

October 4 Certificate of readiness (AC/N) Filed. 

November 7 Request for admissions; c/m 11/6/61 Filed. 


November 14 Opposition of pltf to request for admissions; c/m 
11/12/61 Filed. 


November 22 Pretrial Proceedings. (Asst. Pretrial Examiner) 
November 24 Deposition of J. Oliver Hill 10/24/61 and notice. Filed. 


December 1 Pretrial hearing; deft to produce documents within one 
week. Youngdahl, J. 


1962 


January 24 Appearance of Arthur E. Tarantino as co-counsel for 
deft G.M.A.C. Filed. 


January 24 Hearing begun; concluded; finding for both defts. 
' (Findings of fact and conclusions of law to be 
| presented.) (Rep. Watson) McGarraghy, J. 
February 2 Findings of Fact and Conclusions of law. (N) McGarraghy, J. 


February 2 Judgment for defts vs. pltff and dismissing action on 
merits. (N) McGarraghy, J. 


February 6 Notice of appeal by pltff; deposit by Sears, $5.00; copies 
' mailed to Frost & Towers and Norman E. Sill - Filed. 


JOINT APPENDIX 


[Filed June 1, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


J. OLIVER HILL 
608 61st Avenue 
Fairmont Heights, Md. 


Plaintiff, 
v. : Civil Action No. 1738-'61 


Capital Cadillac Oldsmobile Co. 
1222 22nd St., N. W., 


Washington, D. C. 
and 


) 


General Motors Acceptance Corp. ) 
425 13th St., N.W. 3 
Washington, D. C. ) 


Defendants ) 


COMPLAINT 


Damages 
aes 
This court has jurisdiction inasmuch as the amount sued for is over 
$3,000.00. | 
The Plaintiff, J. Oliver Hill, represents to this Honorable Court as 
follows: | 
1. That on April 10, 1957, he purchased a 1956 Cadillac Sedan, 
Motor No. 5660-018142, from the defendants for the sum of $4,409.76 and 
his 1955 Cadillac Sedan; that the plaintiff agreed to pay the said sum of 
$4,409.76 at the rate of $183.74 per month for 24 months, and at the end 
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of 24 months the plaintiff was to receive title to said 1956 Cadillac Sedan. 

The plaintiff complied with the terms of the said agreement and was 
expecting the defendants to deliver title to said automobile to him. But 
the defendants failed to deliver title to said car to him, even though several 
demands were made upon defendants. That up to this present time the 
plaintiff has not received title to said automobile. 

That because of the defendants’ failure to deliver title to plaintiff, 
the plaintiff suffered damages for the sum paid for said automobile plus 
his equity in his 1955 automobile and additional expenses by being forced 


to buy another automobile and humiliation. 


Wherefore, plaintiff demands judgment against the defendants for the 
sum of $10,000.00. 


/s/ Benjamin F. Sears 
Attorney for Plaintiff 


[Filed June 7, 1961] 
ANSWER 


General Motors Acceptance corporation 


Comes now the defendant, General Motors Acceptance Corporation, 
by its Attorney, and for Answer to the Complaint says: 

1. The Complaint fails to state a claim against this defendant upon 
which relief can be granted. 

2. This defendant purchased from the Capitol Cadillac -Oldsmobile 
Co., a certain conditional sale contract dated April 10, 1957, wherein the 
plaintiff was the conditional vendee; the property covered thereby being 
a certain 1956 4 Dr. Sedan Cadillac, Serial No. 5660-018-142; said con- 
tract was paid in full tothis defendant on or about April 23, 1959, and 
immediately thereupon this defendant forwarded said paid in full contract 
to the plaintiff; this defendant has at no time had in its possession the 
“title referred to in the Complaint and plaintiff was so advised by this 
defendant on April 5, 1961, when plaintiff first contacted this defendant 


respecting said "title". 
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WHEREFORE, having fully answered, this defendant demands that it 
be discharged herefrom with its costs. 


/s/ Norman E. Sill, 
Attorney for Defendant 
General Motors Acceptance 


Corporation. 
* * 


[Certificate of Mailing] 


[Filed June 21, 1961] 
ANSWER OF DEFENDANT 
CAPITOL CADILLAC OLDSMOBILE CO. 
| 
Comes now the defendant, Capitol Cadillac Oldsmobile Co., by its 


attorneys, Frost & Towers, and for answer to the complaint says: 


First Defense 
The complaint fails to state a claim against this defendant upon 
which relief can be granted. 


Second Defense 
This defendant admits that on April 10, 1957, plaintiff purchased a 
1956 Cadillac Sedan, Motor No. 5660-018142, for the sum of $4,409.76 
plus his 1955 Cadillac Sedan in trade. Defendant further admits that 
plaintiff agreed to pay the sum of $4,409.76 at the rate of $183.74 for 24 


months. This defendant is without sufficient information or knowledge to 


either affirm or deny the remaining statements contained in the paragraph. 


Third Defense 
This defendant is without sufficient information or knowledge to 
either affirm or deny the remaining statements in the complaint and 


demands strict proof thereof. 


Fourth Defense 
Defendant denies each and every other allegation contained in the 


complaint. FROST & TOWERS 


By /s/ Webb C. Hayes 
Attorneys for Capitol Cadillac 
[Certificate of Mailing] Oldsmobile Co. | 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
January 24, 1962 


The above-entitled cause came on for trial before the HONORABLE 
JOSEPH C. McGARRAGHY, United States District Judge, at 11:00 a.m. 
* * * * 
J. OLIVER HILL 
was called as a witness in his own behalf and, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SEARS: 
Q. Please state your fullname tothe Court. A. J. Oliver Hill. 
Q. Where do you live, Mr. Hill? A. 6316 Brooks Road, Capitol 
Heights, Maryland. 
Q. Did you happen to be in the Defendant Capitol Cadillac Car on 
April 10, 1957? | A. I didn't understand the question. 
Q. Did you happen to be in the place of business of Capitol Cadillac 


Company on April 10, 1957? A. I was. 


Q. Did you have a conversation with anyone there? A. I had a 
conversation with Mr. Bill Port, the salesman. 

THE COURT: With whom? 

THE WITNESS: Mr. William -- we call him Bill Port. I guess it is 
William Port. 

BY MR, SEARS: 

Q. What position did he hold in this company ? A. Mr. Port was 
a salesman for the car that I purchased. 

Q. Please state the conversation. A. Well -- 

Q. Just what happened. A. I had purchased a '55 Cadillac through 
Mr. Port, and it wasn't -- an accident had occurred. The insurance com- 
pany had turned over to me a replacement, which was non-satisfactory. 
And carrying that back, Mr. Port called my attention to the fact of a 1956 
car that he said was in excellent condition; and I found it to so be -- an 
exchange -- but there would be a difference in the cost. 
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So we discussed the matter and agreed -- I agreed to purclaee the 
'56 automobile. That was the conversation. | 

Q. At what price did you agree to pay for it? A. The price was 
$5,000. I don't have the figures vividly. It was $5,000- -something. They 
allowed me 800-some-odd-dollars for the car turned in, the replacement, 
leaving a balance of $4,409, and I think 76 cents, payable at the rate of 
$183, and I think 73 cents per month for twenty-four consecutive months. 

Q. All right. Is this a copy of the sales contract? A. This is the 
copy of the sales contract, yes, sir. | 

MR, SEARS: I offer this in evidence, Your Honor. 

MR. PYNE: No objection. 

THE COURT: Let it be marked as Plaintiff's Exhibit 1| and it will 
be received in evidence. 

THE CLERK: Plaintiff's Exhibit No. 1. 


(Whereupon copy of sales contract was 
marked Plaintiff's Exhibit No. 1, and 
received in evidence). 


BY MR, SEARS: 

Q. Will you please state just what happened? A. Well, Mr. Port 
directed one of the employees to take the tags from my '55 car and place 
them upon the '56; and I was then given a temporary registration card to 
certify that they were duly and rightfully transferred. This 7 in the 
month of April. | 

And in the same month, that is the calendar year for Maryland to 
distribute their certificates, which I think you have, and I received a 


certificate for the Cadillac car, and I signed it, which is the custom, and 


secured my tags for two or three subsequent years. 

In the year of 61, the Commissioner of Motor Vehicles issued a 
decree that cars -- that the registration card must correspond -- the in- 
surance number must correspond with the registration card. Heretofore, 
they -- that is for the financial responsibility purpose. | 

Heretofore, they would always -- all they did, they asked you, do 


you have your car covered by insurance. The answer block was 
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there, say, yes, or, no. But the Commissioner found that many of them 


was answering, yes, for the purpose of evading the $23.00 additional cost. 
It was at that time $8.00. If you were non-financially responsible. And 
he directed the issuing of tags, that they correspond with the car that the 
insurance called for. 

I had my '55 car and the '56 -- I had the '55 insurance transferred 
to the '56. The coverage was $100,000, $50,000 and $25 000; and this was 
carried over to the '56. And when I put my certificate in the window for 
the collecting of my tags, it was found that the serial number did not cor- 
respond -- the serial number of the car did not correspond with the in- 
surance number policy; and I was informed that I couldn't get -- they 
asked, did I have a'55 car. I said, no, that was turned in quite sometime 
ago. 

Well, they says: This is fora '55, nota "56. 

I forthwith contacted -- I talked to Mr. Port. I have always pur- 
chased through Mr. Port, since Mr, Hartman retired, or something of 
that nature. And I found him very pleasing. 

He said: Ollie, that is front office business. And he carried me 
upstairs to a gentleman identified himself as the general manager. 

Q. Of what? A. Of Capitol Cadillac Company. And he said: Well, 

we will straighten out this matter. It is quite all right. It is an 
error of some kind. 

I waited quite some time for this to be straightened. I forthwith 
carried to them my check that had been made out to the Commissioner 
of Motor Vehicles, the registration card that was for the '55 car, the in- 
surance policy, and all things that was necessary for the title; and they 
said they would straighten it out. 

They did not. I came back again; and Mr. Port will testify perhaps 
to the fact that I waited around quite some time. They told me this gen- 
eral manager was busy. And after a while, they called; and they says: 

He has gone out to lunch. We don't know what time he will be back. 

I called the gentleman several times; and he was always too busy 

or something else; and as a result of that, I filed this suit. 
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Q. What year was that that the Capitol Cadillac Company promised 


to straighten this title out for you? What year was that? A. The year? 
Q. Yes. A. That was the year of '61. | 
Q. Is this a statement from them promising to straighten out that 


title to you? 
20 MR. PYNE: May we see it? 
THE WITNESS: No, this is the letter -- 
MR, SEARS: You will see it. 
THE WITNESS: This is a letter that was sent to me des atees to 
the time. | 
BY MR, SEARS: | 
Q. 1961? A. In 1961. | 
Q. All right. | 
MR. PYNE: No objection, Your Honor. | 
MR. SEARS: I offer it in evidence, Your Honor. 
THE COURT: Mark it as Plaintiff's Exhibit 2, and it will be re- 
ceived in evidence. | 
THE CLERK: Plaintiff's Exhibit No. 2 received in evidence. 


(Whereupon letter dated | ‘April 3, 1961 
was marked Plaintiff's Exhibit No. 2, 
and received in evidence). 


BY MR, SEARS: 

Q. Tell me, Mr. Hill, have you bought Cadillacs ee the Capitol 
Cadillac Company before? A. I bought -- yes, I have. I bought, I think, 
five. 7 
Q. Five? A. Four through Mr. Port, including the = that wasn't 


so good, and previous to that, Mr, Hartman. 

Q. You bought how many Cadillacs previous, before? A. Five. 

Q. Now, will you please [tell] the Court what was the procedure 
at that time? That is to say, did you obtain title or did Capitol Cadillac 
people obtain title for you? A. Inever have obtained title, I never ex- 
pected the title until it was paid for. The contract definitely stated that 


the terms of the payments, the amount was allowed, the manner in which 
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I had to pay it, and subsequent to the completion of that, I would obtain 
title. 


Q. And they always have obtained title for you in previous trans- 


actions? A. I have always received title after the payment of full pay- 


ment of the car, of any car, from -- I couldn't say that Capitol Cadillac, 
sir -- I have to say I received it from -- I think it was always General 
Motors to whom I was paying my money. Iam not sure. 

Q. Did you'indicate at any time in the Capitol Cadillac office that 
you would obtain this title yourself? A. No,I haven't ever. I have pur- 
chased numbers of cars. You just don't get your title until it is paid for. 

Q. Now, after you completed paying for this car, during the year 
1959, May, did you request the title from the General Motors Corporation ? 

A. No, I did not. I did not request the title from General Motors. 
During that terms of the contract, I received a letter setting forth that 
though we have been dealing with you since April 10, we do not have title. 
If the title has been forwarded to you by a mistake -- Iam quoting as 
near as I can -- please inform us on this important matter. And that 
gentleman to whom I talked at that time identified himself as Mr. Contress. 

Q. Now, Mr. Hill, is this the letter you are referring to? A. That 
is the letter that Iam referring to, signed by Mr. Haney, but Mr. Contress 
identified himself. 

MR. SEARS: If Your Honor please, I offer this in evidence. 

THE COURT: Any objection? 

MR. PYNE: No objection. 

MR. SILL: No objection. 

THE COURT: Very well, it will be received and marked Plaintiff's 
Exhibit No. 3. 

THE CLERK: Plaintiff's Exhibit No. 3 received in evidence, letter 
dated February 7, 1958. 


(Whereupon copy of letter dated Febru- 
ary 7, 1958, was marked Plaintiff's 
Exhibit No. 3 and received in evidence). 


BY MR, SEARS: 

Q. Mr. Hill, have you title to that 1956 automobile? A, No, sir; 

never have had. 
Q. You have not title? A. No, sir. 

Q. Have you possession of this 1956 Cadillac? A. Yes, sir. 


Q. Where is this Cadillac? A. It is in my garage. 
Q. Why is it in your garage? A. Well, in the beginning of the 
calendar year for the tags, I could not get the tags because, as I said, 


the registration -- it just wasn't for the car, the right car, that was all; 


and they would not issue them because my insurance covered one car, 
when I had purchased another, which I had no title. | 

Q. And you don't have no tags on your car now? As No, I do not. 

I was requested by the Cadillac people by registered letter that they had 
done all they could to secure -- | 

Q. But you don't have no title to your car? A. No, sir, I have no 
title. | 

Q. You have no tags to your car? A. No tags. | 

Q. The car is sitting in your garage? A. The car has been sitting 

in the garage for a year now. 

Q. Mr. Hill, have you suffered any damages by not haying title to 
that car? A. Yes, I had to employ in my business -- Iam president of 
the Hill Holding Company. I have had many transactions and I lost some 
of them by non-transportation. I had to purchase a new wie a 
Lancer. 

Q. Can you give the facts and figures? A. It was $3 200 that I had 
to pay for a new car, as a result of being unable to use the one that I had. 
I had to pay in the neighborhood of $200 for transportation. Where I live, 
there is no transportation. Therefore, you have to get other transportation. 

I suffered humiliation. Perhaps facetious, but the manner in which 
I think I have lived in my community, the car parked there, whispering 
about, what is the matter about Ollie, has he gone broke. He is trying to 
hide his car from the finance people, stuck way back in the garage. 
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This was extremely humiliating. And I regard that as damages. 


Q. Are you in business, Mr. Hill? A. Yes, sir, 1am president of 
the Hill Holding Company. 

Q. Did you lose any financial business by virtue of not having the 

use of yourcar? A. Well, I have only two actually of my -- that 
Ican say definitely that I lost, because I had commitments and transac- 
tions on them. Two private matters. Different sections of Maryland. 

I operate in and out of Maryland. 
MR, SEARS: No further questions. 
CROSS EXAMINATION 
BY MR. PYNE: 

Q. Mr. Hill, you are a lawyer, is that correct? A. Iam president 
of the Hill Holding -- I practice real estate. 

Q. Aren't! you a lawyer, yes, or, no? A. Iam practicing real estate. 

THE COURT: You can answer the question. Do you have a legal 
education? Are you admitted to the Bar? 

THE WITNESS: Yes, sir, I have a legal education. I finished my 
college studies of law, yes, sir. 

BY MR. PYNE: 

Q. We asked you about that in your deposition and you told us you 
were, didn't you? A, At the time, Mr. Counselor, my attorney was not 
present, and I think you asked me, if you are your lawyer. That is the 
way I understood you to say. lam, unfortunately. Later on, you asked 
me the same question; I said, yes. Later on, I wasn't satisfied with the 

manner in which I was representing myself; I said, unfortunately. 
And Mr. Sears came in after that. 

Q. I will'call your attention to Page 12 of the deposition and ask if 
you recall this conversation, questions and answers, when I was inter- 
rogating you: 

"Mr. Hill, now, you are a lawyer, aren't you? 
"Answer: Unfortunately. 


"Question: You are a lawyer, though, aren't you? 
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"Answer: That's right." 
Again, at Page 14 of the deposition: 


"Question: You are a lawyer, are you not? 
"Answer: That's right." 
Now, was that wrong -- you are not a lawyer? A. I made 98.5 on 


my master's, sir. 
Q. Well, you aren't admitted to the Bar, but you have had some 

legal training? A. I have had quite a bit. 
Q. Now, sir, do you recall when you bought this 1956 Cadillac from 

the Capitol Cadillac Company on April 10,1 957, do you recall telling Mr. 


Port, the salesman, that you were going to secure your own -= 


Wait a minute. A. Iam waiting. 

Q. -- your own tags and title? A. No,I haven't ever told anyone 
that I was going to secure my own tags. I wouldn't do such a think, know- 
ing I was owing four thousand, and something of that sort. 

Q. Now, sir, you are familiar with Maryland sales and use tax and 
registration fees? A. Yes,1lam. 

Q. For securing license plates for cars? A. Yes, sir, Iam. 

Q. Are you not? A. Yes, sir. 

Q. And you were at that time, weren't you? A. Yes, sir, quite 
sometime ago. | 

Q. Now, isn't it a fact, if you were not going to secure your own 
license tags and your own title and your own registration, that you would 
have paid to Capitol Cadillac some sum of money to cover the use tax and 
the necessary transfer fees; isn't that correct? A, That is highly true, 
sir, and I think I have paid them. I paid $610.23 for charges, that they had 
me charged with that. Surely, I concede that all charges were in that 
$610.23. | 

Q. Well now, do you have any evidence of the $610. 237 2 A. Oh, 
yes, the contract will speak for itself, sir. 

Q. Let's get the copy of the contract. 

I hand you Plaintiff's Exhibit 1 and ask if you can tent any item 
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of charge on the conditional sales contract -- A. It says -- 

Q. Wait a minute. A. Iam sorry. 

Q. -- that refers to license tags, transfer fees, use tax or anything 
of the sort. A. It is not itemized, but it says, "financial charges, 600-- 
It has itemized here, the cost of insurance, $177; it has here, other charge, 
$23; life insurance, $27.35; then the financial charge, $610.23, makes 
quite a sum over and above the items itemized. I certainly wouldn't think 


I would have to pay $610 and some more on three -thousand-and-some-odd 


dollars. 

Q. Did you ever sit down and ask about whether the finance charge 
included title and tags? A. Ihave had numbers of transactions in the 
past and it always included financial -- the tags and everything else, and 
I had no reason to make an exception in this case. 

Q. Did you read this contract before you signed it? A. Yes, sir. 

Q. Now, you stated, I believe, on direct examination, at the time of 

the sale, Mr. Port actually gave you a temporary Maryland registra- 
tion card? A. Mr. Port gave me, yes, a temporary card, because he was 
transferring the 'tags from my '55 car to the '56 car. 

Q. Now, do you know where he got that temporary Maryland regis- 
tration? A. Oh, Icertainly wouldn't know that. Ido not mean now a 
Maryland certificate, if you please. I mean the system they have when 
you buy a car, if you don't have tags, they will give you a temporary, I 
think now, paper tag. 

Q. Awhat? A. Tag, t-a-g. 

Q. There was no question of paper tags. A. I say, if you do not 
have tags, they give you a paper tag. If you have your tags transferred 
from another, they give you a temporary registration card, and in Mary- 
land, good for twenty days, I think, in the District for ten. 

Q. Did they give it to you that day? A. Oh, yes, that day he gave 
me -- 

Q. Do you have that temporary registration? A. Oh, no. That 


card is no good after ten days, sir. 
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Q. What did you do with that temporary registration? A. Coun- 
30 selor, I certainly don't know. I never thought I would have any oc- 
casion for it after ten days expired. 

MR. PYNE: I ask the reporter to mark this. ae it has been 
marked by the pre-trial examiner, Your Honor, as Defense Exhibit 2, for 
identification. | 

THE COURT: We will give it No.1. | 

THE CLERK: Defendant's Exhibit No. 1, for identification. 


(Whereupon the car order was marked 
Defendant Capitol Cadillac -Oldsmobile 
Co. Exhibit No. 1, for identification). 


BY MR, PYNE: 
Q. Mr. Hill, I offer you Defense Exhibit 2, for identification, and 
ask if that is your signature on it? 
THE COURT: Is that 2 or1? 
MR. PYNE: Iam sorry,1. 
THE WITNESS: Yes, that is my signature. 
BY MR. PYNE: 


Q. What is that piece of paper? A. That is an order, I think, for 
a '56 Cadillac car. 
Q. Isn't that the first paper that you signed at the Capitol Cadillac 


when you agreed on the trade-in of your '55 and to buy the "56? A. There 
was not a tremendous lot of signing. Perhaps this is the first and only one 
that I signed. 

Q. Well, you did also sign the éorditional sales contract. A. Yes, 
that. 

Q. So that was another paper? A. This is another, yes. 

Q. That is your signature, isn't it? A. This is my signature, yes; 
but here is an insertion in here that wasn't there. 

Q. Let me get to that. Doesn't this penned car order, Defense Ex- 
hibit 1, contain the statement, "Customer will secure own tags and trans- 
fer. Mail to home? A. That is what I was about to say. There is an in- 
sertion that wasn't there when I signed the contract. | 
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Q. You contend that statement I just read was inserted afterwards ? 
A. I said it wasn't there when I signed that order. When it was inserted, 
I am not in a position to say as to that. 

THE COURT: You mean it was not on the paper when you signed it? 

THE WITNESS: No, sir, they have something, Your Honor, in ink, 
and I would most vividly have paid attention to anything inserted in ink. 

If it had been typed or something -- that wasn't there when I signed this. 
[BY MR. PYNE:] 

Q. Isn't there a lot of other insertions there in the same general 
type of ink? A. I wouldn't think so, sir. 

Q. Well, for example, it says the dealer's name, says the pur- 
chaser's name, says the purchaser's address. A. Iam nota handwriting 
expert. 

Q. You haven't made any attempt to check with a handwriting ex- 
pert? A. I haven't had this, sir, to attempt to check with anybody. 

Q. Well, this was -- A. This is my second time of seeing it. 

Q. This was presented to you some months ago, was it not? A, I 
think at the pre-trial. 

Q. Deposition? A. Either at the deposition or pre -trial, and at that 
time I informed you that it was not there, sir. That was an insertion. 

Q. You made no effort between that time and the present to find out 
and produce evidence this was made at a different time? A. No. Icer- 
tainly thought at the proper time it would be brought out. 

Q. It is your testimony, then, at no time you gave Mr. Port instruc - 
tions to fill in that -- A. At no time have I given -- 

THE COURT: Wait until he finishes his question. 

THE WITNESS: Iam sorry, sir. 

BY MR, PYNE: 
Q. -- instructions to fill in that you would get your own tags and 


transfer papers? A. I wouldn't give that authority to anybody, not to fill 


in something -- sign my signature and then tell them to fill in something. 
No, I wouldn't think of doing that, sir. 
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Q. Was there any conversation at all about the tags? A. As I said 


before, my relation with Mr. Port has been very pleasant up until this 
present moment, and I hope it will be continued. I don't recall it being 
necessary to have any conversation. These transactions I have gone 
through so many times, it was strictly routine. | 

Q. This took place on April 10, 1957, is that correct? A. Yes, sir. 

Q. Now, let's go to April 10, 1958, or the first of April, or there- 
abouts, 1958. Wouldn't that be the approximate time when you would then 
get a notice from the Maryland authorities that your 1957 tags were ex- 
piring and that you then would have to apply for new tags? 2 A. No, Mary- 
land does not send notices to people in that manner, They send a certifi- 
cate, which I have here, sir, showing that -- they send you certificates, 

and as I said before, you Sign your name -- you Sign your name and 
you check whether you have financial responsibility, yes, or, no. If, no, 
you pay the additional cost, at that time 8, now 23, and they send you tags. 

Q. My question is, don't they send you a little application form? 
A. Oh, yes, they send you a tag certificate. | 

Q. It isa small tag? A. No, fairly large, and your registration 
card and number of identification that they keep in their files. 

Q. Just try to answer my question. A. Iam trying to. 

Q. Isn't it a fact you received around April 1, 1958 a card which 
identified not the '56 Cadillac -- A. I understand. 

Q. -- but the '55 Cadillac? A. I received a certificate; during 
the month of April and up to early May, they generally send them out. I 
can't say what day, because tags in the calendar year -- | 

THE COURT: The question is, did the certificate relate to the '55 
Cadillac and not to the '56 Cadillac ? 

THE WITNESS: Your Honor, I never paid any attentidn to the year. 

THE COURT: Is that your question? 

MR. PYNE: That is correct. 

THE WITNESS: It related to the '55, but I had no knowledge of it 


until '61 , because I received them all along. 
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BY MR. PYNE: 

Q. Then what you are telling me is you took the application for '58 
tags and paid no attention to what the identification of the vehicle was, is 
that right? A. I noticed a Cadillac car. I didn't identify with the car I 
had turned in. I didn't assume I was going to be receiving certificate 
for a car I had long since got rid of. I knew it couldn't have been anything 
but for the '56. I didn't know whether it was '56 or '55. I signed it, 
checked what was right, and sent it in and got my tags. 

Q. Isn't it a fact that the application form that Maryland sends you 
each year has anidentification? A. It has a year for which it is for, yes, 
sir. 

Q. And it has an identification by year, make, model and serial 
number for the car you are applying for tags, does it not? A. Yes, it 


says, yes, a Cadillac. If you look carefully -- 


Q. Try to answer the question, yes, or, no. A. Inever read a 


serial number in my life until the question came up. 

Q. My question is , doesn't the application blank have a space -- 
A. That is correct. 

THE COURT: Will you wait until he finishes his question ? 

THE WITNESS: Iam sorry. 

THE COURT: Do that from now on. 

THE WITNESS: Very well. 

BY MR. PYNE: 

Q. So that the application blank that Maryland sent you in April '58, 
in accordance with its usual practice, had space for identification of the 
vehicle which was filled in by the state, isn't that correct? A. Yes. 

Q. The same thing was true in April of '59, isn't that true? A. That 
is correct. 

Q. And the same thing was true in April of 1960, isn't that correct? 
A. Correct. 

Q. During those three years, you paid no attention to the identifica- 
tion of the vehicle on the application sent you by Maryland authorities; 
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isn't that true? A. I only -- you can read through the little window what 

the make of the car is, but you do not -- it said, Cadillac. I have 
another car which is Chevrolet. It says, Chevrolet. | 

Q. You didn't sign the card through the window in the envelope ? 
A. No, sir, I opened it. | 

Q. You took it out. My question is, while it was on the card, you 
didn't pay any particular attention to it any one of those three years? 
A. No, sir. | 

Q. So you signed the application each one of those three years for 
a car that actually wasn't the one that you were applying for tags. A. That 
is right, sir. | 

Q. So that accounts for why you got each year tags for the wrong 
car, isn't that correct? A. Yes, that accounts for why I got the tags, for 


the simple reason I never assumed that I still was getting, receiving tags 


or certificates for a car I had sold three years ago. 
Q. Now, at any time after April 10, 1957, did you receive in the 


mail from Capitol Cadillac the assigned title to the 1956 Cadillac 2 Ael 
haven't received a title to the 1956 Cadillac from no one, | 

Q. Did you at any time between April 10, 1957 and some time in 
approximately April of 1961 talk to anyone at Capitol Cadillac concern- 
ing this title? A. Not in reference to title. I have carried|a car there 
for service a number of times. 

Q. But you never spoke to them about the title? A. No, I knew 
nothing about it. | 

Q. This was even though you had been informed back in 1958 by 
General Motors Acceptance Corporation that they didn't have the title? 
A. Well, I received a letter from General Motors signed by Mr. Haney, 
setting forth that though we had been doing business with you since April 
10, we do not have the title, and in the event that you have joceived it, 
forwarded to you by mistake, would you be good enough to send it to us. 

I called General Motors' office and I talked to someone -- this was 
signed by Mr. Haney -- I talked to a gentleman who identified himself as 


Mr. Contress. 
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Q. These gentlemen you are speaking of, they are not connected 
with Capitol Cadillac? A. No, that was General Motors. Capitol Cadil- 
lac -- I had no communication with Capitol Cadillac about the title until 
subsequent to the time I sent them all the papers showing there was an 


error somewhere. 


Q. Now you are referring to April 1961? A. Yes. 


Q. Four years elapsed between the time you signed a contract to 
buy the car and the time you later told them you never got a title, is that 
correct? A. That is correct. I had no occasion. I hadn't paid for it. 

Q. And even though you were told by General Motors Acceptance 
Corporation that they didn't have the title -- A. That was a -- 

Q. Let me finish my question. A. Iam sorry. Forgive me. 

Q. -- you made no effort to check with Capitol Cadillac to see where 
the title was? A. No, I didn't think that was my duty. All my transac - 
tions was with the Capitol Cadillac was the purchase; my financial re- 
sponsibility with General Motors, and according to the terms of the con- 
tract, it says I would not get title until it was paid for, and I wasn't ex- 
pecting it; so if they didn't have the title and if they bought that contract, 
it seems to me it was their duty to straighten it up with Capitol Cadillac, 
not me. I wasn't entitled to a title. 

MR, PYNE: I have no further questions. 

[ CROSS EXAMINATION ] 
BY MR. SILL: 

Q. Mr. Hill -- A. Yes, sir. 

Q. -- did you at one time live at 608 61st Avenue in Fairmount 
Heights, Maryland? A. That is my office. That is my building there, 
the Hill Building, 608 61st Avenue. 

Q. Did you occupy that in 1952? A. Idon't know. I built it in '42. 
I guess I was occupying it in '52. 

Q. Did you at one time in buying a car at the Capitol Cadillac give 
that as your address in Maryland? A. I perhaps have. I often give my 


office as my address as well as my residence. I usually give both of them. 
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Q. Do you recall on October 22, '52, you purchased a'51 Cadillac 
from the Capitol Cadillac Company? A. Yes, I purchased a's limousine 
at that time. I was sick, I remember. | 

Q. And do you recall that you were notified that that contract had 
been assigned to the Defendant in this case, GMAC? A. To whomever it 
was assigned, that is to whom I paid. 

Q. Did you pay GMAC? A. Iam quite sure I did. 

Q. Did you make the payments on that contract to the same Defend- 
ant in this case, GMAC? A. Oh, yes. | 

Q. In connection with that, did you have any misunderstanding with 
them with respect to the title for that car? A. Not that I recall. 

Q. Did they ever have the title that you know of to that car? A, That, 
I wouldn't know. I turned that car in on another car. | 

Q. Did you ever receive from GMAC, when you completed that con- 
tract, a title to that automobile? I am talking now about the ‘Maryland 
certificate of title. A. Yes, I received from somebody. Who, I don't know. 
I received a certificate of title from someone. I don't know from whom. 


Q. For the purpose of refreshing your recollection, do you identify 


that as any instrument officially issued by the State of Maryland in that 
form? A. This is -- | 


Q. Iam not talking about this referring to any car you had. A. That 
is a title Maryland issues. | 

Q. That is the certificate of title? A. That is correct. 

Q. That is the instrument about which you are complaining in this 
case, is that right? A. That is right. | 

THE COURT: Do you want to mark it so we will know: what we are 
talking about ? 

MR. SILL: It is really something that may come in later. 

THE COURT: Just have it marked now, soI will know what you are 
referring to. 

MR. SILL: Yes. It is GMAC's for identification No. 1, if Your 


Honor please. 


(Whereupon Maryland title to a 1956 
Cadillac was marked Defendant Gen- 
eral Motors Acceptance Corporation 
Exhibit No. 1, for identification). 


MR, SILL: Does Your Honor want to see it? 
THE COURT: No. 
BY MR. SILL: 

Q. You don't recall any correspondence of any kind that you had 
with the Defendant GMAC in '52 or at any time about the title to this '51 
car? A. No,I don't. 

Q. You never had any discussion with it at all? A. No. I have 
always paid my obligations. 

Q. How did you get the title to that car? A. That, I wouldn't say. 
As I said before, I do not know who mailed these titles. I pay my re- 
sponsibilities and then I get the title, whenever they mail them to me. 

And that was that. But I turned that car in also to the Capitol Cadil- 
lac on the '55. 

Q. All right. In your claim for damages in this case you have listed 
the value or the price you paid for another automobile, a Lancer. A. You 
mean the '56, sir? 

Q. In your claim for damages, you claim you bought a new car. 

A. Yes, that is true. 

Q. What is it,a'56,'7? A. No, that is a '61 Lancer, sir. 

Q. A brand newcar? A. Correct. 

Q. Whereis the title to that car? A. I suppose that title is in the 
hands of the -- it is either in the hands of the Senate Motor or the Amer- 


ican Security and Trust. 


Q. Do you know where it is? A. No, sir, I don't. I don't expect 


until I finish paying for it. 

Q. Did you make an application for the title of that car? A, All 
applications -- 

Q. Did you make an application for the title of that car? Iam talk- 
ing about the Lancer. A. Oh, yes. 
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Q. Did you sign an application? A. I sign whatever requirements 


are whenever you purchase a car. 

Q. You know it is a requirement in the State of Maryland, when you 
are going to operate a motor vehicle on the highways in the State of Mary- 
land that you must first make an application for a title to that car? A. That 
is right, sir. | 

Q. Is that right? You know that to be the law? A. Iddon't know. 

Q. How long have you been driving an automobile in the State of 
Maryland? A. I have been driving an automobile for more than thirty- 
one years. | 

Q. Don't you know in connection with those cars that you have al- 
ways had to fill out an application and file it with the Commissioner of 
Motor Vehicles in the State of Maryland in Baltimore? A. ‘You sign your 
application, your order and your contract with the company from whom 
you are purchasing. | 

Q. Don't you know that you, personally, have to make out an appli- 
cation for the issuance of a title by the Commissioner of Motor Vehicles ? 
A. No, sir, you do not make out the application. You sign the application; 

they do all the making out themselves. ! 

Q. Did you make an application for title to the '56 Cadillac involved 
in this case? Did you ever make an application? A. I signed all the 
necessary requirements at the time of the transaction. | 

Q. Now, Mr. Hill, will you specifically answer the question as to 
whether or not you ever signed an application for the issuance of a title 
to the '56 car involved in this case? A. Iam trying to say'truthfully, sir -- 

THE COURT: You can answer that question either, yes, or, no. 

THE WITNESS: Your Honor, I don't remember. I know I signed -- 
this transaction, Your Honor, was no different from all others; and I have 
signed every paper -- they usually give you one to sign, the blue form, 
which is the Maryland title -- all you do is sign that. You sign the order 
and you sign your contract, and that is the end. | 
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BY MR. SILL: 

Q. Mr. Hill, let's not be naive about this. A. Iam trying not to be. 

Q. You know when you operate a vehicle on the highway in the State 
of Maryland that you first have to have made an application to the Com- 

missioner of Motor Vehicles for the issuance to you of a certificate 
of title to that car? You know that to be the law? A. What Iam trying 
to say, sir, is the practice I have always come in with these dealers was 
you sign the applications, they do all the rest of it themselves and the title 
comes back to them. That is, if you own any liens upon them. 

The Maryland law specifically says that they are -- that it is nota 
lien collecting bureau. However, they will not issue title until the liens 
have been marked paid and satisfied. 

Q. That is your understanding of the law? A. That is the law of 
Maryland. They will not issue a title. 

Q. Now, you are telling the Court and you are telling me what the 
law of the State of Maryland is. A. Iam telling you what the law of Mary- 
land is about the title, sir. If I purchase a car from you, and unless you 


have marked that lien paid and satisfied, you just don't get the title. Mary- 


land says they are not a lien collecting bureau. But they wouldn't issue 


me a title free and clear of encumbrances unless you had inserted that the 
lien had been satisfied, sir. 

Q. Mr. Hill, if you are interested in conserving the time of this 

Court, you will answer this question simply. Do you know that it is 
a requirement under the laws of the State of Maryland that before you 
operate an automobile on the highway in the State of Maryland that you 
have first to have made an application to the Commissioner of Motor Ve- 
hicles for the issuance to you of a certificate of title for that vehicle? 

Answer that question, yes, or,no. A. The answer is, yes, but lam 
saying, all you do at the dealer's is to sign the application. 

Q. I didn't ask you that. You know that to be the law? A. That is 
correct. 


Q. Did you in this case, referring now to the '56 Cadillac, ever sign 
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an application for the issuance to you of a certificate of title to this '56 
Cadillac ? | 
You can answer that, yes, or, no. A. I would say, yes. | 
Q. And where did you sign it? A. All the papers were nears in 
the office of Capitol Cadillac. All of them. 
Q. All right. Now, when you have bought these other cars, in due 
course you have received the title, have you not? A. No, a 
Q. You never received the title? A. Only when they had been paid 
for, sir. I have never received title until the liens have been paid for. 
Q. All right. | 
MR. SILL: Your Honor will pardon me just a minute. | 
BY MR. SILL: 
Q. Now, Mr. Hill, when your deposition was taken in this case --I 
refer you first of all to Page 27 -- Mr. Pyne asked you this question: 
"Did you ever make any demand on Capitol Cadillac for a title 
before March of this year?" | 
Now, your deposition was taken in 1961, is that right ? ' A. Yes, sir. 
Q. Did you answer that: | 
"No, I have made no demand on Capitol Cadillac.” 
Did you answer that question in that way ? A. That is correct. 
Prior to that time, I had made none, no, sir. | 
Q. Now, referring to Page 28, the question was put to you: 
"Did you ever make any such demand on General Motors Ac- 
ceptance Corporation for your title?" | 


And did you answer that question: | 


"Oh, yes, we have had several conversations, by telephone.” 
Is that right? A. That is correct. 
Q. You answered it that way. Next question: 

"When? Before March of this year? 

"Answer: Oh, yes. Oh, yes.” 


Now, your answer: "Oh, yes. Oh, yes. " That referred to this let- 
ter that has been introduced in evidence by your counsel, is that right ? 
A. We ha 


Q. Can you answer that question simply? A. Well, you asked me 
if it was referring only to that letter. 

THE COURT: Can you answer it? Were you referring to that letter? 

THE WITNESS: I was referring to the letter plus telephone conver- 
sations, sir. 

BY MR. SILL: 

Q. You did refer, though, to the letter in your answer to that ques- 
tion, is that right? A. Yes. 

50 Q. Now, you further stated that you called them back and told them: 
"T do not have your title. Ido not have any title." 

Was that part of your answer? A. That is correct, sir. 

Q. That is on Page 28. Then you said: 

"But this was way up, you know, it must have been around 

about '58 or something around that time, '58 or "59." 

Was that part of your answer? A. It was. 

Q. Was that part of your answer in your deposition? A. If it -- 

Q. When your deposition was taken? A. It had to be. 

Q. If it is in the record, you made that answer? A. Oh, yes, if it 
is in the record, I made it. 

Q. Your further part of your answer was: 

"Well, I still owed them money, So I never bothered about it 
after that.” 

Is that part of your answer? A. That is my answer. 

Q. As a matter of fact, what you were referring to there was the 
fact you never contacted the GMAC about your title on the '56 car until 

sometime in the spring of 1961; is that right? A. That is right. 

Q. Is that correct? A. That is correct. 

Q. I want to refer again, as Mr. Pyne has, that you led Mr. Pyne 
to believe that you were a member of the bar of some jurisdiction when 
your deposition was taken. A. You had a right to believe whatever you 
felt. 


Q. Did you not say that you were? A. No,I didn't. 


25 | 
Q. Did you not say in your deposition -- A. No,I did not. 
THE COURT: If you have it in the deposition, quote it, Don't in- 
terpret his deposition. | 
MR, SILL: Yes, Your Honor. | 
BY MR. SILL: 


Q. On Page 12 of your deposition, Mr. Pyne asked you: 


"Mr, Hill, now, you are a lawyer, aren't you?" | 
Did you answer that question: "Unfortunately." A. Yes, I remem- 
ber using the term, "Unfortunately." I was referring to the absence of 


Mr. Sears. 


Q. The next question put to you was: 
| 


You are a lawyer, though, aren't you ?" 

Did you answer that question: "That's right." A. (Witness nods 
assent). ! 

THE COURT: Did you? 

THE WITNESS: Sir? 

THE COURT: Did you answer the question that way ? | 

THE WITNESS: Yes, sir. | 

BY MR, SILL: 

Q. Now, as a matter of fact, you were not a member of the bar of 
any jurisdiction at that time? A. Nor have I ever said so. | 

Q. I didn't ask you that. I asked you whether or not you were a 
member of the bar of any jurisdiction at that time? A. I don't recall the 
question. 

Q. Had you ever been admitted to practice law? A. No, sir. 

Q. Do you know that a communication was sent to the registry of 
the court in Marlboro to determine whether or not you were in fact a mem- 
ber of the bar of the State of Maryland? A. No, I didn't know that. 

Q. Do you know whether a communication was sent to the District 
Court here to determine whether you were a member of the|bar? A. No, 
sir, I don't know anything about that. | 

Q. When you answered that question that way, you led us to believe 
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you were a member of the bar. A. I don't know what you believed. 

Q. Was that answer to that question as truthful as the truth of what 
you have already testified here today ? Which do you want this Court to 
believe, what you said when your deposition was taken or what you are 
saying now? A. I have never told anyone in the deposition or otherwise -- 
Iam the head of the Hill Holding Company; I practice real estate. 

Q. Idon't care what you are the head of, but you did lead Mr. Pyne 
and me to believe you are a member of the bar. 

THE COURT: I believe you are arguing with the witness, Mr. Sill. 

MR. SILL: Very well, Your Honor. 

BY MR. SILL: 

Q. Now, referring again to your deposition, Page 29, Mr. Pyne 
asked you: 

"And between April of 1959 and March of 1961, a period of 
approximately twenty-three months, you made no demand on GMAC 
for a title?" 

Did you answer that question: 

"T had no reason to be disturbed about a title. As a matter 
of fact, I didn't know I didn't have the title. I didn't know that was 
a, they were sending me something fora '55 car. I didn't know that 
until '61, in March of '61. When I found I did not have title --" 

Did you answer that question in that way 2? A. If that is the deposi- 
tion, that is the way I answered, Sir. 

Q. All right. Now, Mr. Hill, referring to the certificate from the 


Secretary of State of Maryland, to which is attached copies of the Mary- 


land Motor Vehicle law, and which we agreed at pre-trial could be re- 
ceived in evidence, if it was applicable here, you were familiar with the 
manner of the registration of motor vehicles? A. Yes, sir. 

Q. And procurement of title? A. Yes, sir. 

Q. You were familiar with that law when you bought this car from 
Capitol Cadillac? A. That is correct, sir. 

Q. The '56 car? A. That is right, sir. 
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Q. Now, Mr. Hill, in this case I served on you a serie es of of inter- 
rogatories. A. Uh-huh. | 
Q. And one of those interrogatories, Number 11, asked: 

"State the date on which you first made a demand upon this 
Defendant .. ."" -- 

That is, GMAC. A. Upon GMAC? | 

Q. "...for the delivery of such title to you; give the name of the 

employee of Defendant you contacted." | 

In answer to that, you gave the date, February 1961; and then you 
said: 

"I received a communication on April 3, 1961 ne by Mr. 

K. H. Moore.” ! 


A. General Motors -- | 


Q. Was that your answer? In answer to Interrogatory Number 11, 
which I just read you, you stated that your first demand on the Defendant 
GMAC was February 1961, and then you said you received a communica- 
tion on April 3,'61, signed by Mr. K. H. Moore. ! 

Now, Mr. Moore is an employee of the Capitol Cadillae Company. 
A. Does that say, sir, I received a letter? I know the letter was from a 
Mr. Moore, who identified himself as the general manager of Capitol 
Cadillac, sir. | 

Q. I asked you with respect to GMAC. You were confused. Mr. 
Moore is with Capitol Cadillac. A. I know that, sir. | 


| 
Q. Now, Interrogatory Number 13 was: 


"If this Defendant humiliated you, what acts of this Defendant 
caused it ?" | 
And you say: | 
"The failure to deliver title caused me humiliation." 
That was your answer to that, was it not? A. Oh, yes, I was defi- 
nitely humiliated not getting title, very much embarrassed. 


MR, SILL: Your Honor, I have only a few more questions. 
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BY MR. SILL: 
Q. Now, referring to the same interrogatories, Mr. Hill, Number 8 


"Did you, during 1957, 1958, 1959, 1960 and 1961 operate 
said automobile on the public highways ?" 

Your answer to that was: "Yes." A. Yes; yes, sir. 

Q. Now, you bought this car in what year? A. In 1957, sir. 

Q. Fifty-seven. You operated it through '57, '58,'59, '60 and '61, 
did you not? A. Yes, sir, the first -- the end of the automobile calendar 
year of '61. 

Q. So insofar as the use of the vehicle was concerned, you had that 
during those years? A. Yes, Sir, I had that. 

Q. When if ever did you decide to dispose of this car? A. I hadn't 
ever decided to dispose of the car. 

Q. You never made up your mind to sell it? A. No, sir, I wasn't 
interested in selling it. 

Q. Did you ever make any effort to sell it? A. No, sir. 

Q. Did you ever discuss the sale of it with anybody? A. No, sir. 

Q. You know, though, if you wanted to sell it, you had to have the 
title to the car? A. That is true. 

Q. Now, at any time during the course of these proceedings, has 
either Mr. Pyne or I tendered to you a title to this car? A. No, neither 
have tendered a title. 

Q. Neither has ever tendered it to you? A. No, sir. 

Q. Neither at the first hearing in this Court or at the pre-trial 

hearing? A. No. CanI further say something about that, sir? 

Q. I just want to know if it was tendered. A. No, sir, it has not. 
No one has. 

MR, SILL: That is all. 

THE COURT: Do you have any redirect, Mr. Sears. 
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REDIRECT EXAMINATION 
BY MR. SEARS: 

Q. Mr. Hill -- A. Yes, sir. 

Q. -- at the pre-trial hearing, do you remember Mr. ‘Pyne offer- 
ing you a document? A. Now, Mr. Pyne never offered me a document, 
no, sir. Mr. Pyne walked outside of the courtroom door and says he has 
the title. That is all he said. | 

Q. But did he offer it to you at that time? A. No, sit, he did not. 

MR. SEARS: No further questions. | 

MR. PYNE: No questions, Your Honor. | 

THE COURT: You may step down. 

(Witness excused). 

MR. SEARS: That is Plaintiff's case, Your Honor. 

MR. PYNE: Your Honor, may we approach the bench? 

THE COURT: No, you can say it from where you are, 

MR. PYNE: At this juncture, Defendant Capitol Cadillac would like 
to move for a finding at the close of Plaintiff's case on the ground that 

even if all the things stated by the Plaintiff are true, = the statute 
of limitations would bar any claim. 

THE COURT: I will deny the request. 

MR. SILL: I move for dismissal against GMAC, if Your Honor 
please, on the ground we never had title, had no duty to obtain it, and that 


the Plaintiff made it impossible for us to have it by his failure to com- 
ply with the statute relating to the title. | 
THE COURT: I will deny the motion. 
* * * * 
DOROTHY CLARK VARRON 
was called as a witness by Defendant Capitol Cadillac-Oldsmobile Co. 
and, having been first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. PYNE: | 
Q. Mrs. Varron, would you state your full name? A! Dorothy 
Clark Varron. | 
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THE COURT: How do you spell your last name? 
THE WITNESS: V-as-in-Victor-a-r-r-o-n. 
BY MR. PYNE: 
Q. Where do you reside? A. 2612 Sheraton Street, Silver Spring, 
Maryland; that is Glenmont Village. 
Q. I call your attention to in and about the month of April 1957 and 


ask if you at that time were employed by Capitol Cadillac? A. Yes, I was. 


Q. And what was your name at that time? A. Dorothy Jane Clark. 

Q. You have'since married? A. That 1s correct. 

Q. What was your position at the Capitol Cadillac Company at that 
time? A. I was settlement clerk. 

Q. Now, state as briefly as you can for His Honor just what duties 
your position entailed with respect to the purchase of automobiles? A. 
Well, I was one of several girls in the office that billed -- 

THE COURT: Speak a little more slowly, so I can follow you. Keep 
your voice up. 

BY MR, PYNE: 

Q. Hold your mouth near the microphone. I think it would probably 
help. A. I was one of two or three girls that billed automobiles and that 
entailed hsting the accessories of the cars, prices, billing it out in the 
customer's name and address, and doing tag and title work, and any fin- 
ancing that had to do with the car through General Motors Acceptance 
Corporation. 

MR. PYNE: Now, I would like to mark this as Defendant Capitol 
Cadillac's Exhibit 2, for identification. 

THE COURT: What is it? 

MR. PYNE: It is another copy of the same conditional sales con- 
tract, Your Honor. 


(Whereupon copy of sales contract was 
marked Defendant Capitol Cadillac- 
Oldsmobile Co. Exhibit No. 2, for 
identification.) 


MR. PYNE: ‘Would you mark these as Defendant's Exhibit 3. 
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THE CLERK: Describe it for the record, please. 
MR. PYNE: This Defendant's Exhibit 3 is a used car delivery or- 
der, including tag information. 


62 (Whereupon used car delivery order, 
including tag information, was marked 
Defendant Capitol Cadillac -Oldsmobile 
Co. Exhibit No. 3, for identification.) 


MR. PYNE: Defendant Capitol Cadillac Exhibit 4, for identification, 
which is a file copy of the transaction. ! 


(Whereupon file copy of the transac- 
tion was marked Defendant Capitol 
Cadillac-Oldsmobile Co, Exhibit No. 
4, for identification.) | 


MR, PYNE: And No. 5, which is a loan statement. | 


(Whereupon loan statement was marked 
Defendant Capitol Cadillac-Oldsmobile 
Co. Exhibit No. 5, for identification. ) 


BY MR. PYNE: 
Q. Ioffer you Defense Exhibit 1, for identification, and ask you 


if you can identify that? A. Yes, this is the delivery order made out by 
the salesman, and the customer would sign. This is the first part of the 
papers that would come to us in the settlement office. | 
Q. Now, would this order blank signed by the customer give you 
any information with respect to title and tags? A. Yes, sometimes it 
would. 
Q. Didit have to? A. No, it did not have to. 


Q. From what would you take your tag information? A. From de- 


livery sheet that would be made up by the salesman. 

Q. LI offer you Defense Exhibit 3, for identification, and ask if you 
can identify that? A. Yes. This is what we would work from when we 
would have all our information here. The salesman would put it down and 
then we would go and bill the car from what he had here. ! 


Q. Now, would you read those portions of the used car delivery 


order referring to what was to be done with regard to tags and title? 
A. "Mail all papers to customer. He will secure own tags, and so forth." 
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Q. Now, was there any indication on here that any money was se- 
cured from the customer for Maryland use tax or title or transfer fees? 
A. No, there is none. 

Q. Would you judge from this record that no such charge was made? 
A. Yes, I would judge that. 

Q. Ihand you Defendant's Exhibit 2, for identification, and ask if 
you can identify that? A. Yes, this is one of the copies of the condition- 
al sales contract. | 

Q. I take it there would be several copies made, the original and 
several copies? A. The original and three carbons. 

Q. Now, does that conditional sales contract indicate at any place 

that any charge was made to the customer for title, securing of 
title, tags, use tax, or anything related to the securing of a new title? 
A. No, nothing in regard to tags or title. 

Q. Now, I offer you or show you Defense Capitol Cadillac Exhibit 
No. 4, for identification, and ask if you can identify it? A. Yes. This 
is a carbon copy of the car invoice. There is an original and then there 
would be several carbons made. 

Q. Now, I notice on this statement it shows a penned statement, 
"Title and papers mailed 4/17/57, DJC,"" Now, I ask you if you can identify 
that as anything you may have done? A. Yes, that is my writing, my 
initials. 

Q. Now, was that an entry that you made at the time you mailed 
out the title? A. That is correct. 

Q. Now, what title are you referring to when you say you mailed 
the title and papers? A. Well, it would have been a signed title to the 
customer. His name would not have appeared on the face of it because 
of the fact, according to instructions, he wanted to get his own tags, for 


some reason. 


Q. Would this have been the title that had been assigned to Capitol 
Cadillac from the previous owner of this '56 Cadillac? A. That is 


correct, it would have been. 


Q. And on the reverse of that, would there have been some sort of 
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assignment? A. Yes, the top part and on the back of the title would 
have been to Capitol Cadillac, and then the second section is the reas- 
signment of the dealer, and that is where we would have reassigned it. 

Q. What is on the bottom portion of the back of the title form? 
A. Well, it 1s an application for the customer to apply for title to the 
automobile, and it would have beena DC title, it would have been a Dc 
application, or Maryland -- Maryland -- whatever the state ithe title 
would have been. | 

Q. [hand you GMAC Defendant's Exhibit 1, for identification, and 
ask uf this is the type -- not the particular, but the type -- of title -- 
look at both sides -- that would have been involved? A. Yes, uh, huh, 
that is right. | 

Q. Now, the bottom portion of this title indicates, "Purchaser's 
application for new certificate of title." Now, to your knowledge, would 
it have been possible for Mr. Hill to secure a new Maryland title until 
he had filled out that portion and signed it? A. No, he could not have 

secured one without filling out and signing it. | 

Q. To your knowledge -- A. That is right, to my knowledge. 

Q. To your knowledge, did Mr. Hill sign any such application in 
your presence or was such a signed application in the papers that you 


| 
had un this transaction? A. To my knowledge, I would say, no, because -- 


Of course, it has been a long time ago. 

Q. Now, as far as the entry on Capitol Cadillac's Exhibit 4, which 
said, "Title and papers mailed 4/17/57," that was exactly seven days, a 
week after the actual purchase of the car, which was on April 10. 

Now, can you account for the delay in sending the title to him, that 
is, the assigned title? What would be a factor or factors that could have 
caused that? A. Well, one of the possibilities might have been that we 
might have been behind in our work, and sometimes it took a while to get 
the folders cleared, or perhaps he wanted them mailed, and they weren't 
completely signed over, or something like that. | 

Q. When you say, "completely signed over,"’ what do you mean? 
A. Well, there might not have been an officer in the building that would 
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have been able to sign the title at the time. 

Q. You mean as far as Capitol Cadillac was concerned? A. That 
is right. 

Q. Signing their portion of it? A. That is right. 

Q. Is it possible that the title certificate had not been cleared on 


the previous owner's lien? A. That is possible, too. If there was a 


hen on that title, it would have been sent to the lien holder for the re- 
lease of that lien when it was paid off. 

Q. Now, is the mailing of the title to the customer something that 
was done frequently, in the usual course of business, by you? A. Well, 
I didn't personally put them in the mailbox, but they go through -- office 
procedure 1s that they are -- the mail 1s sent out every night. 

Q. I wasn't referring to the mailing at this time. I was referring 
to the general procedure of letting the customer get his own title and 
tag. A. No, it wasn't the regular thing. We had the duty that we do 
that for our customer. We usually insist upon it, because it is quicker. 
If they insist upon getting their own tags, we did let them do it. 

Q. In other words, normally, Capitol Cadillac would do this unless 
the customer would insist on getting his own, is that correct? A. That 

is correct. 

MR. PYNE: Your Honor, I will offer into evidence the five exhibits 
for identification. 

MR. SEARS: If Your Honor please, I think I am going to object to 
Exhibit No. 1. All the rest, I don't. 

THE COURT: What is the basis of the objection to No. 1? 

MR. SEARS: It has an insertion that the Plaintiff claims wasn't 
on this document when he signed it. 

THE COURT: Do you have any witness here who can explain that? 

MR. PYNE: Yes, Your Honor. 

THE COURT: I suggest you withhold it for the time being. 

MR. PYNE: All right. I will withhold Defendant's Exhibit 1. 

With respect to 2 through 5, you have no objection? 

MR. SEARS: No objection. 
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THE COURT: Two through 5 will be received. | 
THE CLERK: Defendant Capitol Cadillac's Exhibits 2, 3, 4, 5, 
received in evidence. | 
(Whereupon Defendant Capitol Cadillac - 
Oldsmobile Co. Exhibits Nos. 2, 3, 4, 
and 5 were received in evidence.) 


MR. PYNE: Indulge me a moment, Your Honor. | 


MR. SEARS: If Your Honor please, may I see the exhibits again? 


He says another one had an insertion on it. | 
THE COURT: Which one is it? | 
MR. PYNE: In other words, you object to any one that has any 


statement regarding the authority to secure own title and tags? 
MR. HILL: That is right. | 
MR. PYNE: He apparently objects to Defendant's 3, also, Your 
Honor. I will withhold that. 
THE COURT: As I understand it, 2, 4, and 5 are in evidence. 
MR. PYNE: Yes, Your Honor. | 


(Whereupon Defendant Capitol Cadillac - 
Oldsmobile Co. Exhibit No. 3 was 
temporarily withdrawn from evidence.) 


BY MR. PYNE: 

Q. Mrs. Varron, Iam going to hand you again the conditional sales 
contract, which is Capitol Cadillac's Exhibit No. 2, and ask you if any 
place on there, the conditional sales contract, there is any indication that 
this gentleman was charged any use tax, any transfer fees, any license 
fees for new Maryland tags; and if so, where? A. There is no indication 
on here that he was charged for Maryland tags or title. | 

Q. Now, if the Capitol Cadillac Company was to secure the title 

and tags, where would the entry have been made, under what item 
on that sheet? A. Item No. 5, all other charges. 

Q. Now, are there any other charges indicated on this contract? 
A. Yes, hfe msurance. | 
Q. What is the amount of that? A. $27.35. 
THE COURT: You mean, if there was a use tax or any other item 


we are discussing, it would have been particularized or spelled out? 
THE WITNESS: That is correct, yes, sir. 
BY MR. PYNE: 

Q. Can you give us any estimate of what the usual fees would have 
been? I know that you may not know the exact amount. Can you give us 
an approximation of what that amount would be? A. I can give youa 
breakdown better than I can give you a total figure. Would have been two 
per cent on the price of the car. If the gentleman were transferring tags, 
a dollar for transfer, a dollar for title, a dollar and a half notary and 
service charge, and if there had been a weight difference at the time be- 
tween two automobiles, it would have been $8.00 for a full year or $4.00 
for a half year. 

MR. PYNE: Isee. No further questions. 

THE COURT: Mr. Sears. 

CROSS EXAMINATION 
BY MR. SEARS: 
Q. Mrs. Varron, I think there is a total of 600 -- here is an item 


of $610.23 for finance charges. Will you please explain what those con- 


sist of? A. That is just what it is, a finance charge. That is all. 

Q. What does that consist of? Can you explain what it consists 
of? A. It would have been a finance charge on the principal balance. Is 
that what you mean? 

Q. Well, it wouldn't include title? A. No, it wouldn't include that. 
That would have been itemized under, ''All other charges."' It would be 
broken down. 

Q. Were you present at the transaction of Mr. Hill? A. I would 
presume I was. I can't say now. It has been some time ago. My initials 
are on the papers. I presume I was. 

THE COURT: You mean, you handled the papers, but you were not 
necessarily present at the time the contract was entered into? 

THE WITNESS: There is a possibility I may not have been, but 
more than likely, I was. 


BY MR. SEARS: 
Q. Are you familiar with all the papers that Mr. Hill signed at 
this transaction?. A. J am familiar with those papers there, yes, sir. 


They would have been what he would have signed. 


Q. Well, do you know whether or not, of your own personal know- 
ledge, he signed an application for a title? A. I would think he didn't, 
of my own knowledge, because we do not -- we clip all the papers together 
of a customer for the salesman to have the customer sign at the time of 
settlement. If we take care of the tags and title, the applications are 
attached also. If we do not bill him for automobile tags or title, the appli- 
cations are not included with those papers. 

Q. Well, do you know whether or not you mailed out a | title to Mr. 
Hill? A. I mailed out an assigned title, according to my notes. 

Q. ToMr. Hill? A. To Mr. Hill. 3 

Q. When did you mail this title to Mr. Hill? A. According to my 
notes, April 17, 1957. 


Q. Is it customary for you to mail out titles to customers when it 


is a lien on the car? A. As long as the lien is recorded on the back of the 

title in our reassignment. | 

Q. You do give customers title, whether or not the title got a lien 
on it? A. Yes, we have. | 

Q. When did your company assign its contract over to the GMAC ? 
A. Ican't give you a specific date. The contracts -- they go into GMAC 
either the same day or the next day usually. | 

Q. The same day? A. Or the next day, possibly. 

Q. Well, is it customary for your company ever to send title over 
to the GMAC? A. Not if the customer is going to get tags and title. 

Q. I didn't understand. What did you say? A. Not if the customer 
is going to get tags and title on the automobile. 

Q. Well, is it customary for your customers to get their own titles 


to the cars when they purchase from this company? A. It is not a reg- 


| 
ular procedure, but if they request to do so, that is up to them. They can 
| 


do it. They would request it, and then we assign the title to them. As 
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long as the lien is on there, the finance company is protected. 
74 Q. Otherwise, you would mail the title over to the GMAC ? 


A. Not necessarily. 

Q. Well, would you keep the title yourself until it is paid for? 
A. Oh, no, we would never do that. 

Q. What would you do with title? A. The customer either has to 
get tags himself; in that case, the title is sent to him or given to him at 
the time of delivery, or whatever the case 1s; or we apply for tags and 
title for the customer, if he pays us the required fee. 

Q. Isn't it a fact that your company is liable to the GMAC until all 
notes are paid? 

MR. PYNE: Iam sorry; she has no knowledge of that. There is 
no testimony as to that. 

THE COURT: I will sustain the objection. 

BY MR. SEARS: 

Q. Are you familiar with the terms of the contract of the Capitol 
Cadillac Company? A. You mean -- 

THE COURT: What contract? 

MR. SEARS: The contract for the purchase of the automobile. 

THE COURT: You mean between the Plaintiff and the Capitol 

Cadillac ? 

MR. SEARS: Yes. 

THE COURT: It is in evidence, isn't it? 

MR. SEARS: Yes. 

MR. PYNE: I think the contract speaks for itself. 

MR. SEARS: But the contract says certain things. It was left -- I 
want to ask her if she is familiar with it. 

THE COURT: She may answer. 

BY MR. SEARS: 

Q. Are you familiar with the contents of the contract of your com- 
pany? A. The face of it there, what is typed, you mean, this front part? 

Q. Yes. A. Not the back -- the front. 

Q. You are not familiar with this, this writing over here? A. Well, 
to an extent [ am. 
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THE COURT: What is the purpose of the inquiry, Mr. Sears? 

MR. SEARS: Well, the purpose, I asked her a question, was her 
company responsible for the payments until all notes have been paid. 

THE COURT: I sustain the objection to that question. i 

MR, SEARS: All right, sir. All right, thank you. ! 

BY MR, SEARS: | 

Q. Mrs. Varron, you said that you mailed this title to Mr. Hill. 
A. According to my notes, yes, sir. | 

Q. Well, so it is customary for you to mail title to the purchaser ? 

THE COURT: She has already covered that. She said she does it 
when the customer asks for it. | 

MR. SEARS: No further questions. 

THE COURT: Any redirect? 

MR. PYNE: No. May this witness be excused permanently, Your 
Honor. 


THE COURT: Yes, she is excused. | 
* * * * 


RONALD W. SHAFFER | 
was called as a witness by Defendant Capitol Cadillac-Oldsmobile Com- 


pany and, having been first duly sworn, was examined and testified as 


follows: 
DIRECT EXAMINATION 
BY MR. PYNE: | 
Q. Would you state your full name? A. Ronald W. Shatter. 
Q. Where do you live, Mr. Shaffer ? 
THE COURT: How do you spell your last name? 
THE WITNESS: S-h-a-f-f-e-r. Iam a resident of the State of 
Virginia, in the City of Falls Church. | 
Q. Are you employed by Capitol Cadillac-Oldsmobile Company? 
A. Yes, sir, lam. I am accountant and also in the ae assistant 
office manager. 


Q. Icall your attention to April 1957, and ask you if you were 
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office manager at that time? A. No, sir, I was not. 

Q. When did you become employed by Capitol Cadillac in your pre- 
sent position? A. Originally, I was employed on March 14, 1960, and 
became the assistant office manager in August of that year. 

Q. Now, as assistant office manager, is it your duty to be custod- 
ian of the records, business records of the Capitol Cadillac -~Oldsmobile 
Company? A. Yes, sir, it is. 

Q. Now, are you also familiar with the system of handling sales 
on used cars and the records for keeping the same, as well as the pro- 
cedures followed in securing title and tags? A. Yes, sir. This is part 
of the company policy. I am familiar with this. 

Q. Now, we have offered into evidence five exhibits, and I would 
like to hand each of those to you and ask if you can identify them. 

Capitol Cadillac Exhibit No.1. A. Yes, sir, this is the sales order. 
This is usually the first piece of paper -- 

Q. Keep your voice up. A. -- the first item that is shown ina 
sale of acar. It describes the type of car, and also the different terms 

and conditions of the sale, signed by the purchaser and also an 
official of the company. 

Q. Now, I hand you Capitol-Cadillac Exhibit 2, and ask if you can 
identify that? A. Yes, sir, this is a conditional sales contract which 


we use in connection with cars that are financed through General Motors 


Acceptance Corporation. 

Q. Defense Exhibit No. 3. A. Yes, sir, this is a used car delivery 
order prepared by the salesman. It lists basically all the details that 
would be necessary for the title and settlement clerk to bill the car and 
any other instructions that would be pertinent to the transaction in general. 

Q. Now, with regard to Defense Exhibit 3, for identification, if 
in a given transaction the Capitol Cadullac-Olds mobile Company was to 
secure title and tags for the customer, would there be any notation to that 
effect on this used car delivery order? A. Yes, sir, there would be. 

Q. Would you tell us about that? A. Well, usually it is covered 
under, "Other information," and also there is a notation telling the title 
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clerk how the tags are to be paid for. In other words, if the money is 


to be taken out of part of down payment, or the customer has made a 
separate payment for the tags and title, and this would be sd listed. 

Q. All right. Now, with respect to this particular record, what 
does that record indicate as far as title and tag information |in regard to 
the sale that it covers? A. Well, the first thing, the portion that says, 
"Take the tag moneys from down payment,"' was left blank, hnd also the 
other information here is, "Mail all papers to customer. He will secure 
own tags, and so forth," which is probably meant to be transferred at the 
same time. | 

Q. Who makes out this Exhibit No. 3, used car delivery order? A, 
That would be done by the salesman. | 

Q. Now, with regard to that, where does that go, once it leaves 
the salesman's hands, in the usual course of business? A. ‘This, along 
with the car order completed is forwarded to the title department, and 
as the car 1s billed on the invoice, and if there is a contract involved, 
this is also prepared and completed, and also any tag papers are complet- 
ed and it is quite possible at this time the money due for settlement of 
the automobile will be collected from the customer. It doesn't have to be 
at this time, but it could be at this time. | 

Q. Now, on Exhibit 1, which was the car order, and signed by the 

customer, himself, with respect to that, is there any indication on 
that that the customer wanted Capitol Cadillac to secure title and tags 


for him? A. Well, on this order, sir, it is written that the customer will 


secure own tags and transfer mailed to him. 
Q. Now, with respect to this Defendant's Exhibit 4, can you identify 
that? A. Yes, sir. This would be a copy of the car sales invoice. This 
would be the copy that we would file in the customer's folder. 
Q. Now, there is a notation which has been identified by a previous 
witness with regard to title and papers mailed 4/17/59. | 
THE COURT: Fifty-nine? Is that '59? 
MR. PYNE: Fifty-seven. 


BY MR. PYNE: 
Q. 4/17/57. D.J.C. Now, under what circumstances would an 


entry like that be made? A. In processing the tag and title papers for 
the many deals that we handle, because of the volume, it is very hard 
to remember the type of details, whether it was Maryland or Virginia 
or District of Columbia, either new tags, or transfer, or exactly what 
is done. 

What we have had the girls do is to make a notation on one of the 
copies of the invoice as to what she has done with these papers and where 

they stand. This is very helpful in the fact if the girl might be out 
sick, the next girl’ that comes along can sit right down and pick up her 
work and go right on from there. This is the reason why we would write 
it in. 

Q. Would this be a usual entry made when the customer was se- 
curing his own title and tags? A. Yes, sir, because if the customer call- 
ed in and asked, where is my title, well, we could say that, we mailed 
the title to you on this particular day or date. 

Q. Now, Ihand you Defense Exhibit 5, and ask if you can identify 
that? A. Yes, sir. This is a customer's statement required on financed 
deals by the financing agency, which happens to be General Motors Ac- 
ceptance Corporation. It also contains information about insurance for 
the vehicle that is being sold. 

Q. Now, were these records all in your custody until turned over 
to counsel -- in your custody as custodian of the records of Capitol Cad- 
illac? A. Yes, sir, that they were. 

Q. Are they records that were kept in the usual course of business? 
A. Yes, sir, they are; they are required. 

Q. Now, in the majority of sales of new cars or used cars, does 

your company actually secure the tags for the customer? A. In 
most cases ? 

Q. Yes. A. Oh, it would be hard to say what percentage. The 
title laws differ and vary in each of the jurisdictions. It is very possible 


for a customer to'say, well, I would like to get my own tags, and this is 
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not an unusual request. This happens. I would say perhaps eighty per 


cent of our deals, we do secure the tags and title and transfer in behalf 
of the customer. It is a convenience. It doesn't require any extra time 
or additional effort on the person buying the car, and fees are very nom- 
inal, and we do it as a convenience to the customer. | 
Q. Now, you said in about eighty per cent of the deals that Capitol 
Cadillac will secure the title and tags. Does that mean in about twenty 
per cent the customer secures them, himself? A. Yes, sir, I would 
say that because of the location of the states, the three states being so 
close together, and each one being different, that they would want to se- 
cure their own tag. Also, we have a lot of transient military personnel 
that they want to secure their own tags. | 
Q. Now, do you ever secure tags for somebody without him paying 
for them? A. No, sir, we wouldn't do that because that would be added 


expense and money on our part. This is a customer's respons ibil- 
| 
Q. Now, under the normal procedure when the customer requests 


ity to pay for these charges for tags and title. 


that he be allowed to secure his own title and tags, what would you send 
him? What would be sent in accordance with that notation on the file copy, 
the papers and title were mailed on April 17, 1957. What would that nor- 
mally include? A. That would normally include, if there was a lien in- 
volved -- let me say, the first thing we would have would be the title to 
the automobile. | 

Q. When you say the title to the automobile, do you mean the assign- 


ed title? A. That is correct. | 


Q. That is, the piece of paper that was in the possession of the 
previous owner of the car, if itis ausedcar? A. That is correct. When 
that title comes in, the customer signs that title and has it notarized to 
the effect that he transferred this car along with the title to Capitol Cad- 
illac-Oldsmobile Company. 7 

The second section of this title is an assignment section, in which 
automobile dealers can reassign title to the customer. This title would 


be one of the items we would forward to the customer. In all probability, 
| 
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we would send him, also, an application for new title. 

Q. Now, do you have such an application form there? A. Yes, sir, 
I have a blank form for the State of Maryland, which is for certificate of 
title. 

Q. Do you have any other papers there that I can have? A. Yes, 
we have the tag strips. 

MR. PYNE: I ask that the reporter mark these as Defendant Cap- 
itol Cadillac's Exhibits 6, 7 and 8, respectively. 

THE COURT: Will you identify them as you mark them? 

MR. PYNE: Yes. The first is an application for certificate of title. 

THE COURT: Capitol Cadillac 6. 

THE CLERK: Defendant Capitol Cadillac's Exhibits 6, 7 and 8, 
marked for identification. 

MR. PYNE: ‘No. 6 is an application for certificate of title. 

No. 7 is a Maryland 1961 registration card. 

No. 8 is a Maryland transfer registration certificate. 


(Whereupon application for certificate 
of title was marked Defendant Capitol 
Cadillac-Oldsmobile Company's Ex- 
hibit No. 6, for identification.) 


(Whereupon Maryland 1961 registration 
card was marked Defendant Capitol 
Cadillac-Oldsmobile Company's Ex- 
hibit No. 7, for identification.) 


(Whereupon Maryland transfer regis- 
tration certificate was marked Defend- 
ant Capitol Cadillac-Oldsmobile Com- 
pany's Exhibit No. 8, for identification.) 


BY MR. PYNE: 

Q. Mr. Shaffer, I hand you Capitol Cadillac's Exhibit No. 6, and 
ask if you can identify that? A. Yes, sir, this isa blank application for 
the certificate of title for the State of Maryland. 

Q. Lhand you Capitol Cadillac Defense Exhibit 7, for identification, 
and ask if you can identify 1t? A. Yes, sir, this is a '61 registration card, 
what they call registration strip. 

Q. And I offer you Capitol Cadillac Defense Exhibit 8, for identifi- 
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cation, and ask if you can describe that? A. Yes, sir, this, again, is a 


registration certificate to be used for transfer rather than securing new 


tags and title. 

Q. Now, going back to the papers that would in all probability have 
been sent under the usual procedure in the assigned title to the customer 
requesting that he be allowed to secure his own title and tags, would any 
of these papers be sent along with it? A. In the case of a car sale which 
involves a lien, this would be completed by Capitol Cadillac -- 

THE COURT: "This" is Exhibit 6, is it? | 

BY MR. PYNE: | 

Q. Defense Exhibit 6, for identification? A. Yes, sir. This would 
be completed by Capitol Cadillac as to the name of the purchaser, des- 
cription of the automobile, the lien holder, and the amount of the lien, 
and his address. | 

Also, it would probably indicate where the titles were to be mailed 
to; and then it would be left blank for the person to sign and heve notar- 
ized and secure his tags. | 

Q. Now, how about Defense Exhibit 7 or 8, either one of those? 

A. It could be possible, but it could be possible that we wouldn't mail 
those. Those could be very easily secured at the Division of Motor Ve- 
hicles at the time the customer wanted to effect the transfer of title. 

Q. As far as securing title from the State of Maryland, though, is 
it true that the normal procedure is for the applicant for the title, that 
is, the customer, to sign the application for certificate of title, which is 
Defense Exhibit 6? A. He would have to sign it in order to get his title. 

Q. He couldn't get it unless he signed it? A. Any other way, no. 

MR. PYNE: I offer these into evidence as Defendant's Exhibits 6, 
7 and 8. | 

MR. SEARS: No objection. | 

THE COURT: They will be received. 


(Whereupon Defendant Capitol Cadillac- 
Oldsmobile Company's Exhibits Nos. 6, 
7 and 8 were received in evidence.) 


BY MR, PYNE: 

Q. Now, Mr.'Shaffer, I call your attention to in or about the month 
of March of 1961, about ten months ago, and ask you at that time did you 
have any dealings with the Plaintiff in this case, Mr. Oliver Hill? A. Yes, 
sir, this would be on the 20th of March, 1961, in which I was walking across 
the showroom floor of Capitol Cadillac, when Icame to Mr. Port, who, in 
turn, introduced me to Mr. Hill; and at that time, they gave me a check, 
what they calla UCJ-1 form, which is a certificate of proof of insurance, 
and also he had an application for tags from the State of Maryland. 

They explained that their problem was that the serial number listed 
on the insurance form and the one that was listed on the tag papers did 
not coincide, and could I in any way help them. 

Itold Mr. Port and Mr. Hill that I would look into the matter for 
them, and I would dall them as soon as I could find out what was involved 
and what we could do to help him. 

Mr. Port left and Mr. Hill left; and at that time I pulled the folder, 

the record on the car sale, to see what had happened. 

Q. Did you check back through your records to determine whether 
this transaction was one in which the customer was to secure his own 
title? A. Yes, sir. This was one of the items that I came across while 


searching the record to see what had happened at the time of sale. 


Q. Did you make any effort, notwithstanding the fact that the Capitol 
Cadillac Company had not agreed to secure the title in the first place, did 
you make any efforts to try to help the man out? A. Yes, sir. I worked 
every day on this thing for a period of about an hour or an hour and a half, 
until I finally exhausted all possible ways and means of trying to secure 
a title for Mr. Hill; and at that time I wrote a letter returning the papers 
and Mr. Hill's check to him. 

Q. Was that the letter that was signed by Mr. Moore, and which has 
been introduced as' Plaintiff's Exhibit 2? A. Yes, sir, this is the one. 

Q. The date of that letter is April 3, 1961, is it? A. Yes, sir, that 
is correct. 

Q. Now, what efforts did you go to? Did you contact the Department 
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of Motor Vehicles in the State of Maryland? A. Yes, sir, I did. We have 
three companies that act as agents in securing tags. They are tag and 
title companies. 

Q. When you say, we, you mean there are -- A, There are three 
such companies. 

Q. You are not suggesting they are controlled by Capitol Cadillac ? 
A. No, sir, no. They are private individuals, and their service is to se- 
cure tags for the customer. And I talked to two of these -- I talked to 
Mr. Garney, who is from the State of Virginia, and I also talked to Mr. 
Becker, and I explained what the problem was on the difference of the 
serial numbers. | 

So we sent off to the Division of Motor Vehicles in Baltimore and 
found out that this car that Mr. Hill owned, according to the Division of 
Motor Vehicles, was still listed to Mrs. Dorothy Allen; she still legally 
owned the car, according to the Division of Motor Vehicles. | 

Q. Did you subsequently determine who Mrs. Dorothy Allen was ? 
A. Yes, sir, through process of the serial number, going back to find 
out where the car came from, this car that Mr. Hill a was traded 
in by Mrs. Allen on the purchase of another car. | 

Q. So, in other words, Dorothy Mack Allen was the owner that had 
traded the '56 Cadillac in to your company? A, That is correct. 

Q. And as far as the Motor Vehicle Department of Maryland was 
concerned, she still owned the car? A. This is correct. : 

Q. And that was because there had been nothing done to indicate 
to them that the car had been sold? A. That is correct. When this strip 
came back, and we found this out, the gentlemen from the tag service com- 
panies advised us to turn the thing back to the customer and let him go 
to the Division of Motor Vehicles and make application for the title. 

At the same time, in trying to help Mr. Hill, I wrote several letters 
to Mrs. Allen. She happens to be a school teacher, and she had just gotten 
back from a refresher course, and she answered my letter; and I went out 
and had her sign an application for a duplicate title in her name; I filed 
this with the Division of Motor Vehicles; and they, in turn, issued to us 


a duplicate title in her name. 
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THE COURT: In whose name? 

THE WITNESS: In Mrs. Allen's name. 

THE COURT: Mrs. Allen's. 

THE WITNESS: Yes, sir. 

BY MR. PYNE: 

Q. Did she then assign it over to Capitol Cadillac? A. Yes, sir. 
She lives out by the University of Maryland. I went out to Hyattsville 
and got a Notary Public, and went over to this lady's house, had her sign 

the title, and also had it notarized in her presence by the girl that 
notarized it, Miss Flanagan. 

Q. lIoffer you GMAC Defendant's Exhibit 1, for identification, and 
ask you to look at both sides of that, and ask you if that doesn't appear 
to be the document you just described? A. Yes, sir, this is the title I 
secured. 

MR. PYNE: This has already been introduced and admitted into 
evidence, Your Honor. 

BY MR. PYNE: 

Q. Now, this'was all done in 1961? A. Yes, sir, it was. 

Q. And you did this, although your records clearly indicated that 
Capitol Cadillac had no contractual obligation to secure the title in the 


first place? A. No, sir. We had fulfilled our part of the bargain, the 


sale, and we mailed the papers to the customer at his request. 

My job is to help people, and this is what I did. I followed the thing 
through as far as I could go; and there it stopped. 

THE COURT: What do you mean it stopped? You got that title and 
Mrs. Allen assigned it to Capitol Cadillac. What did Capitol Cadillac do 
with it? 

THE WITNESS: Well, sir, at that time we were sued for the law- 
suit, and this was given to our attorney, who, in turn, I believe, offered 
to secure another title for Mr. Hill. 

Is that -- 

MR. PYNE: Well, Your Honor, we are going to introduce evidence, 
and there is in the pre-trial statement that this duplicate title was offered 
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and refused at the calendar call of the case and also at the pre-trial. 


This is written in the pre-trial order, Your Honor. 
THE COURT: Very well. 

BY MR. PYNE: 
Q. With regard to Capitol Cadillac's Exhibit 7, that is for 1961, 


that registration card. 

Now, is this the same type of card that Mr. Hill or any other Mary- 
land driver with Maryland tags would receive each year? A. Yes, sir. 
The only difference would be that it would be imprinted as to the name of 
the owner, the type of car, amount of the fee, and the serial number. 


Q. Now, I notice on here it says: Make, model, title, serial and 


fee. Would there be typewritten information under each of those head- 
ings? A. Yes, sir, it would be imprinted, they use an addressograph 
plate. | 
Q. That would be right on the face of it? A. Yes, sir. 
Q. And actually, down at the bottom, isn't there also an applica- 
tion for Class A pneumatic tire registration that is part of that? A. Yes, 
sir, this is all part of this. It would be imprinted in each one of these 
sections. | 

Q. So that actually in two places on this card would be the make, 
model and serial number, the information describing the can; is that 
correct? A. It would be five places. | 

Q. And this would have been the same for the years 1957 through 
1961? A. Yes, sir. | 

MR. PYNE: I think that is all I have, Your Honor. | 

THE COURT: Cross examination? 
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CROSS EXAMINATION 
BY MR. SEARS: 

Q. Mr. Shaffer, how long you say you have been engaged in the 
type of business you are now? A. I haven't stated, but I have been 
working in the automobile business for four years. 

Q. Four years? A. Yes, sir. 

Q. Well, from the records that you have gone on, you do state 
that when Mr. Hill bought that Cadillac in 1957, the title was not invested 
into the Capitol Cadillac Corporation? 

THE COURT: Was what? 

BY MR. SEARS: 

Q. The Capitol Cadillac Corporation did not have title to this 
1956 Cadillac? A. Oh, we did have the title. 

Q. They had the title? A. In our name, yes, sir. 

Q. At that time? A. Yes, sir. 

Q. When did Mrs. Allen get title to this car? You just stated she 
had the title to the car. A. Whenever she purchased the car, which I 
could tell you, if I could look at that -- 

THE COURT: The Court understands his testimony to be when 
Mrs. Allen turned in the car to Capitol Cadillac -- 

THE WITNESS: She gave us the title. 

THE COURT: -- she gave you the certificate of title with an 
assignment on it to Capitol Cadillac, is that correct ? 

THE WITNESS: That is correct, yes, sir, and this is what we 
would have mailed to Mr. Hill. 

THE COURT: That would be used to transfer the title to Mr. Hill 

by Capitol Cadillac, in turn, indorsing it over to the purchaser 
from Capitol Cadillac. 

THE WITNESS: This is correct, with a statement that there was 
a lien involved for GMAC. 


BY MR. SEARS: 

Q. When was that done? A. We didn't actually transfer the 
title. Mr. Hill requested he would take care of the transfer, himself. 
However, we did furnish to Mr. Hill this title, along with an application 
necessary to complete the transfer. | 

Q. What year did Mrs. Allen transfer the title over to the 
Capitol Cadillac? What year was that? A. Ibelieve it was in the month 
of April, the year, the same year that Mr. Hill purchased the car. If 
I could look in that folder, I could tell you the exact date. | 

Q. In 1957? A. Yes, sir. 

Q. Can you recall any transaction where a customer had requested 
to get their own title? A. Yes, sir, Ican. There are quite a few. 

Q. Any specific one? A. Yes, sir. Servicemen. The serviceman 
living in the State of Virginia, who is originally a resident of the State 
of New York. | 

Q. How about a Maryland title? A. A Maryland title is 


Q. Yes, can you find a specific case ? A. You asked me where 


a man would request to take care of his own tag transfer? 
| 
Q. In Maryland. Do you have one of those? A. Oh, there are 


many of them. I don't have one particular one with me, no, sir. 


Q. But you can't recall any one case, any one particular case 
where you have done it? A. No, sir, not without going back through the 
records. | 

Q. Uh-huh. Well, is it customary for an automobile company to 
send the title to a customer before it is paid for? A. This wasn't a 
completed title. 

Q. Iam talking about a title. A. This was not the title to the car. 

Q. To what car? A. To any car. 

Q. Iam talking about a '57 Cadillac. A. In other words, to secure 
title in your name, you have to have the title to the car fully indorsed, 


with a new application to have the title issued in your name. 


Q. Yes. A. Now, if there was a lien involved -- 
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MR. PYNE:) If Your Honor please, I would suggest both counsel 

and the witness refer to one title as the assigned title and the 
other the new title, for purposes of clarification. 

THE COURT: Very well. 

THE WITNESS: I think this might help. To get the new title, 
which would show the lien of GMAC, the customer wouldn't get this. 
What he would get would be the assigned title. By the assigned title, 
I mean the title completely indorsed from Capitol Cadillac to the 
vustomer, and signed by an official of the company. 

He would take this, along with the application, to the Division of 


Motor Vehicles, who, in turn, would issue a title. 
Now, say Mr. Hill had taken this to the Division of Motor Vehicles 
in Baltimore. He would not have gotten title. His title would have been 


sent to the lien holder, which is General Motors Acceptance Corporation. 

We do mail assigned titles to customers, yes, sir. I believe that 
is your question. 

MR. SEARS: No further questions. 

THE COURT: Let me ask you one question. 

As I understand it, Mr. Hill turned in a 1955 Cadillac. 

THE WITNESS: Yes, sir. 

THE COURT: At the time he got this 1956 Cadillac. 

THE WITNESS: Yes, sir, this is right. 

THE COURT: I assume, when he did that, he assigned to Capitol 
Cadillac the title that he had in this 1955 car? 

THE WITNESS: Yes, sir. 

THE COURT: I assume that when Capitol Cadillac then sold the 
*55 to somebody else -- I assume it did; I am sure it is not still 
holding it. 

THE WITNESS: No, sir. 

THE COURT: -- they assigned the Hill title to the purchaser? 

THE WITNESS: Yes, sir. 
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THE COURT: Maybe it is only curiosity, but how did Mr. Hill 
continue to get tags from Maryland on his 1955 car after te title had 
been transferred to your purchaser ? 

THE WITNESS: What had happened originally was tat Mr. Hill 
completely demolished his car, and -- | 

THE COURT: I hadn't heard about that. : 

THE WITNESS: This was the first 1955 that he purchased. So 
the insurance company replaced the car to Mr. Hill ata cost of $50.00, 
which is the deductible cost; and they gave him a new car, which was 
a light car. | 

So what happened was, this car was destroyed, physically 
destroyed, in that it was a total loss, and the title was never surrendered 
or the Division of Motor Vehicles was never notified that this car was 
no longer on the highway. | 

THE COURT: The title you gave to the purchaser was the title 
to the other car that had been turned in, is that correct? 

THE WITNESS: Yes, sir, this is correct. 

MR. SEARS: N> further questions. 

THE COURT: Just a second. 

MR. SILL: I would like to just ask a question. 

BY MR. SILL: 

Q. Mr. Shaffer, referring to Plaintiff's Exhibit No. i; I show you 

this. In connection with the '56 Cadillac, which we are concerned about 


here today, is that the original of the contract? A. The conditional 


sales contract. | 

Q. That is whatI mean. A. Yes. 

Q. Is that the contract that you sent to GMAC when the contract 
was sold to GMAC? A. Yes, sir. We do this in the form of a draft. 

It is very similar to a check, but to be honored by the company 
whom we are drafting from, this must be contained inside, and when 
the finance company receives the draft, and they open it, and this 
thing is in order, then they honor the contract and they will pay us for 


the contract. 


Q. This is the original, though, that went to GMAC ? A. This is 

the original. 

Q. And in exchange for that, you were paid by GMAC for that 
contract? A. Yes, sir. 

MR. SILL: That is all. 

MR. PYNE: May this witness be excused permanently, Your 
Honor ? 

THE COURT: Do you want him any further, Mr. Sears ? 

MR. SEARS: No, sir, nothing further. 

THE COURT: Very well, he is excused. 

(Witness excused.) 
MR. PYNE: I would like to call Mr. Bill Port. 
Whereupon -- 
WILLIAM L. PORT 
was called as a witness by Defendant Capitol Cadillac -Oldsmobile 
Company and, having been first duly sworn, was examined and testified 
as follows: 
DIRECT EXAMINATION 
BY MR. PYNE: 

Q. Would you state your fullname, sir? A. William L. Port. 

Q. Where do you live? A. Singleton Drive, Bethesda, Maryland. 

Q. Now, are you a salesman at the Capitol Cadillac ~Oldsmobile 
Company? A. Yes, sir, Iam. 

Q. Aout how long have you been a salesman there, sir? A. At 
Capitol Cadillac Company, right at seven years, approximately seven 
years. 

Q. Do you know Mr. Hill, the Plaintiff here? A. Yes, I do. 

Q. Have you ever sold him any cars ? A. Ihave sold him two 


and delivered him a third one. 


Q. You say, delivered him a third. You mean that someone else 


had sold? A. No, as a courtesy, just as a salesman, having handled his 
account, when he had a complete wreck, total loss, as the expression is, 
I delivered him a second 1955, handled the papers, and acted as more or 
less administrative advisor in handling things for MIC. 
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Q. Do you recall selling him a 1956 Cadillac, which is the subject 
of this litigation? A. Yes, sir, I do. | 

Q. I want to hand you five exhibits, 1 through 5, Defense Exhibits 
1 through 5, and ask if you can identify them, starting with Defense 
Exhibit 1. Would you identify each of those, if you can, sir? A. After 
the preliminary talking with the customer, it is usually the next process 


to write up an order. This is the order I wrote up in selling Mr. Hill. 
Q. Referring to Defense Exhibit 1? A. Right. | 
Q. I notice that his signature appears on there at the ibottom ? 
A. Yes, sir. 
Q. Is that signed by him after the whole form is completed ? 


A. Yes, sir. 
Q. And I note on there that there is a statement, eCustomer will 


secure own tags and transfer; mail to him," or "mail to home," one or 


the other, it is not legible. 

Is that your handwriting? A. That is my handwriting, and I will 
read it for you. 

"Customer will secure own tags and transfer, mail to him." 

Q. Now, when did you write that? A. At the same time I wrote 
everything else that is in ink on this paper. | 

Q. And was that done on the date of that paper 2s Yes, sir. 

Q. What is the date? A. 4/10/57. | 

Q. Now, I notice at the bottom there is a signature, it looks like 
Michael Pugh. A. Yes, sir, he was one of the sales managers at that 

time. | 

Q. And it says, "Accepted by," and his signature, and then the 
date, 4/10/57. A. Right. i 

Q. Did you bring this order in to have him sign it? A. Yes. 


Naturally, not getting into the mechanics of selling, verbally you have 

to get together with the customer and try to get a happy medium, horse 
trading, difference between two cars; so we went through that ceremony, 
and got together; and I had to take it in to get it sanctioned and okayed 


by a manager. 
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Q. Allright. A. Which was Mr. Pugh. 

Q. All right, now. When you wrote this in about the "customer 
will secure own tags and transfer," did you ask the customer about it ? 
What was the conversation about him securing the tags or Capitol 
Cadillac securing the tags? What was said, do you recall? A. Ican't 
honestly say. The back of my mind, it was some type of remark like 
this -- 

Q. Whose remark? A. Of Mr. Hill, Iam under oath, but I still 
will say, to the best of my recollection, it was some, type of remark, 
that is all right, Mr. Port, I will get it myself down at Marlboro. 

Everybody knows me. I want to get my son his tags this time 
with the EE, or something like that. 

THE COURT: What was the relationship between the filling in of 
that insert and the time Mr. Hill signed it? Had it been filled in before 
he signed it? 

THE WITNESS: That was done before he signed this and drew 
everything up, yes, sir. Itis second nature -- 

THE COURT: I just want to know what happened in this case. 

THE WITNESS: Yes, sir. 

BY MR. PYNE: 
Q. All right. Now, I show you Defense Exhibit 2, and ask if you 


can identify that? A. That is a conditional sales contract signed by 
Mr. Hill. 
Q. Now, is there any charge made for tags or transfer or use 


tax or anything relating to the actual securing of new title and tags 

from the State of Maryland? Is any charge made for that? A. No, it 

is not. As Mrs. Varron testified previously, it would be under, "All 

other charges," Line 5, itemized, parenthesis, so much for life insurance, 
which is on here, $27.35, other parenthesis for Maryland tags and 
transfer fee, but it is not on this. 
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Q. I hand you Defense Exhibit 3, for identification, and ask if you 

can identify that? A. That is the used car delivery slip which, at 
the organization which I work for and represent, we sella new car 
and/or a used car, whichever it may be. This happened to be a used car 
sold. You have to make this up so that the young ladies in the settlement 
office will know how to bill it out, how many months to finance it, what 
type of insurance to have on it, whether a person can pay separately 
for their tags or tags and transfer fee or whether they want it financed. 

Q. Did you go into this with Mr. Hill? A. Idid, here on this 
original order. | 

Q. Yes. A. Yes, I did. 

Q. Allright. A. See, if we would have financed it, I would either 
have to collect additional from Mr. Hill, which in quick mathematics 
would have been about $94.00, he would have had to give mé that 
separately to take care of Maryland tags and transfer, or it would have 
added that additional amount onto the finance charge and made his 
payments a little bit higher. 

Q. In other words, he would have had to pay cash or pay higher 
payments? A. One of the two, no other alternative, or secure his own. 

It is just like second nature breathing, a salesman has got to know. 

Q. When you made the entry at the bottom -- would you read the 
bottom entry with regard to other information on this used car delivery 
order? A. "Other information," I said -- this is in my handwriting -- 
‘haga pay-off, a GMAC, Washington, D.C. of $2435.18. Mail all papers 
to customer. He will secure own tags, and so forth." And to secure 
tags, incidentally, you have got to pay the title tax in the State of 
Maryland. | 

Q. Up above there, there is a space which indicates, "Taking 
money from down payment, collect additional cash for tags." I notice 
both of those are left blank. A. That is right, because there is no 
information that the girls had to know to type it up, to type up this 


contract here. 


58 


Q. Now, both of these exhibits, 1 and 3, the car order and the 
used car delivery order, both of those are in your handwriting ? 
A. Absolutely. 
Q. And they were done on the date indicated? A. April 10, 1957. 
Q. And with respect to Exhibit 1, all of the information that you 
inserted there was inserted before Mr. Hill signed it? A. Everything 
on there, including this notation allowing for the car balance of 
$2435.18, GMAC, Washington, D.C.; remark down here, GMAC, 24 
months, finance a total of $3595.18, plus the insurance of $177 for 
two years. 
There is nothing, no notation at all down here to finance any tax 
or tag transfer. That is where I wrote that separately on the other side. 
Q. Was there any doubt in your mind that Mr. Hill knew he was 


to secure his own title and tags? A. No doubt whatsoever in my mind. 


MR. PYNE: Indulge me, Your Honor, please. 

I have no further questions. 

THE COURT: Mr. Sears. 

CROSS EXAMINATION 
BY MR. SEARS: 

Q. Mr. Port, will you explain what that $610 finance charges 
consists of in the contract? A. You bring me your copy of the contract, 
which I think is one of your exhibits, and I will explain it to you to the 
best of my knowledge. 

Q. This item of $610.23. A. The item, $610.23 is the finance 
charge on the total amount of the difference between the car that he 
traded and the amount that was owed on the car that he was trading in. 
That was those two items put together, plus one other item was inserted 

in here, life insurance, and it brings the total to $3799.53, and the 
$610.23 is a finance charge. 

Q. Thank you, Mr. Port. A. Right. 

Q. Now, Mr. Port, how long have you been working at Capitol 
Cadillac? A. Approximately seven years. 


i 
| 
i 


Q. How long have you been dealing with Mr. Hill? A. It would 
be in the fall, I would imagine, of 1955. 

Q. Haven't Mr. Hill had occasion to buy Cadillacs from you 
before he bought this 1956? A. Yes, he bought one Cadillac from me 
before he bought this '56. 

Q. At that time, did you give Mr. Hill the title to that Cadillac ? 
A. The first '55 Cadillac, the one that I sold him, we did gecure his 
tags for him. | 

Q. You got the title that time? A. Right. 

Q. Isee. A. The second -- 

Q. Go ahead. A. The second 1955, which was a complete 


replacement by MIC Insurance Company, they took care of his tax and 
tags and paid for that; he paid only $50.00. | 
Q. They took care of it themselves at that time ? A, That is 


right. 
| 
Q. And not Mr. Hill? A. Not Mr. Hill, under the insurance 


policy. | 
MR. SEARS: No further questions. 


MR. PYNE: May this witness be permanently excused, Your 


Honor ? 

THE COURT: Do you want him any more, Mr. Sears? 

MR. SEARS: No, sir, he is excused. | 

THE COURT: Very well, he is excused. 

(Witness excused.) | 

MR. PYNE: If Your Honor please, I don't believe I introduced into 
evidence or offered into evidence GMAC Defense Exhibit 1, which we 
adopt as our Capitol Cadillac Exhibit 9, and ask that it be: admitted. 

This was the title described by Mr. Shaffer as the one that was 
offered, and I would like, in connection with the offer of that, to read 
from the pre-trial order in the case. | 


Indulge me one second, Your Honor. 
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THE COURT: In the middle of Page 3, I believe, Mr. Pyne. 
MR. PYNE: Oh, yes. 

"Defendant asserts that a duplicate certificate of title was 
tendered Plaintiff's counsel at calendar call on October 4, 1961, 
in the presence of Plaintiff, but refused." 

This has been denied by the other side. 

"This Defendant has again made tender at pre-trial, which 
was refused.” 

So there is no dispute that we at least offered the duplicate title 
at the pre-trial. 
THE COURT: It will be received in evidence. 


(Whereupon duplicate title was 
marked Defendant Capitol Cadillac- 
Oldsmobile Company Exhibit No. 

9, and received in evidence.) 


MR. PYNE: That is the Defendant Capitol Cadillac's case, Your 
Honor. 

THE COURT: Very well. 

MR. SILL: I call Mr. Pike, if Your Honor please. 

Whereupon -- 

F. DONALD PIKE 
was called as a witness by Defendant GMAC and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SILL: 

Q. Will you state your full name to the Court, please? A. F. 
Donald Pike. 

Q. What is your occupation? A. Iam assistant accounting 
manager for the General Motors Acceptance Corporation. 

THE COURT: What is your last name, sir ? 

THE WITNESS: Pike, P-i-k-e. 

THE COURT: P-i-k-e? 

THE WITNESS: Yes, sir. 
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BY MR. SILL: 

Q. Mr. Pike, have you certain records with scepact to the 
Defendant GMAC's accounting records? A. Yes, I have. | 

Q. Are you the custodian of those records? A. I am. 

Q. These records which you have are these three? A. Yes, sir. 

Q. Which now relates to the car which is in question here today ? 
A. This one here. 

Q. And this one is one of your records? A. Yes, this is from the 
1951 Cadillac. | 


Q. Very good. Now, are these records which are kept in the 
regular and usual course of business of the Defendant ? A. Yes, they 


are. 


| 
Q. And it is the regular and usual course of the business of the 


Defendant to keep these records? A. That is correct. | 
MR, SILL: If Your Honor please, I would like to have these 
identified as Defendant's for identification 2 and 3. | 
THE COURT: GMAC's for identification 2 and 3. — 
MR. SILL: Yes. 


(Whereupon GMAC Account Card for 
1951 Cadillac was marked Defendant 
GMAC's Exhibit No. 2, for identi- 
fication.) 


(Whereupon GMAC Adcount Card for 
1955 Cadillac was marked Defendant 
GMAC's Exhibit No. 3, for identi- 
fication.) 


BY MR. SILL: 

Q. Now, referring, Mr. Pike, to Defendant GMAC's for identification, 
No. 2, I will ask you to tell us in whose name that account stood ? 
A. J. Oliver Hill. | 
Q. And at what address? A. 608 61st Avenue, Fairmont Heights, 
Maryland. | 

Q. Can you tell the Court when the contract which that account 
represents was placed on your books? A. On the 22nd of October, 1952. 
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Q. And was it finally liquidated? A. Yes, it was. 

Q. On what date? A. May 19, 1954. 

Q. Now, does that record indicate whether or not the Defendant 
GMAC ever had the title to that car, and when I refer to title, Iam 
talking about the title which is involved in this case, type of title. 

A. This card indicates there was a missing title. In other words, 
we have never received a title on that car. 

Q. Yes. Now, does the record further indicate what was done 


with the conditional sales contract, itself, when the account was paid 
in full? A. Yes, sir. 

Q. What was done with it? A. It was sent to the purchaser on 
May 27, 1954. 

Q. And that is a completely closed account now on your books ? 


A. That is correct. 

Q. Now, I show you GMAC'Ss for identification No. 3, and ask you 
whether or not that is an account in the name of the same party? 
A. Yes, sir, J. Oliver Hill. 

Q. What address do you have for him there? A. 6316 Brooks 
Road, Capitol Heights, Maryland. 

Q. Now, is that a reflection of the account that has to do with the 
automobile involved in the present suit? A. Yes, sir. 

Q. Does that record indicate whether or not you ever had the 
title to that car ? A. This record also indicates that there was a missing 
title. We never received the title on this car. 

Q. Now, does the record indicate when if ever that account was 

liquidated on your books? A. Yes, sir. It was liquidated on 
April 23, 1959. 

Q. Does the record indicate when if ever the conditional sales 
contract which that account represents was sent to the person who was 
obligated under that contract? A. Yes, sir, that was returned to the 
purchaser -- contract was returned to the purchaser on May 4, 1959. 

MR. SILL: I offer these in evidence, if Your Honor please. 
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MR. SEARS: No objection. 
THE COURT: They will be received. 
MR, SILL: Thank you. 


(Whereupon Defendant GMAC's 
Exhibits Nos. 2 and 3 were received 
in evidence.) 


MR, SILL: I think that is all. : 
THE COURT: Mr. Sears. 
MR. PYNE: I have no questions. 
CROSS EXAMINATION 
BY MR. SEARS: 
Q. Mr. Pike, is it customary for your company to retain title to 


a car until all the notes have been fully paid? A. Yes, sir, 


Q. That is your custom of doing business? A. That is correct. 
MR. SEARS: No further questions. 
THE COURT: You may step down. 


(Witness excused.) 


MR. SILL: I would like to call Eckman, if Your Honor please. 


Whereupon r- | 
RONALD D. ECKMAN | 
was called as a witness by the Defendant GMAC and, having been first 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. SILL: | 
Q. Will you please state your full name to the Court? A. Ronald 
D. Eckman. | 
Q. What is the nature of your employment? A. I am the credit 
supervisor for GMAC in Washington. 
Q. One of the Defendants in this case? A. That is right, sir. 
Q. How long have you been so employed? A. I have been with 
the corporation eight years and on March 15 of '61 started in the 
Washington office. My previous time being in Pittsburgh. | | 
Q. Your employment has been continuous during that time? 


A. Yes, sir, it has. 
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Q. In connection with your duties there, did you have occasion to 
talk to Mr. Hill, the Plaintiff in this case? A. Yes, sir. The occasion, 

as I recall, was on April 4, 1961. 

Q. Did he call you or did you call him? A. He called for another 
person, who was not there at the time. It so happened that I took the 
call. 

Q. Will you tell the Court what in general was the nature of the 
conversation? A. Well, he announced his name, stated he was an attorney, 
and complained that although his contract had been paid in full some time 


ago, he had not received the Maryland certificate of title for the motor 


vehicle, and he had endeavored to secure the title but was unable to, and 
complained that he wasn't getting the right kind of cooperation to help 
him get it, and further indicated that he was going to immediately enter 
suit unless somebody brought him a title forthwith. 

Q. Was there anything further said? A. Well, I suggested to him 
that I knew nothing of it, but I would, as a service to him, as well as to 
any customer, see what I could do. And I suggested that before he would 
take any kind of action, that he might give us a chance, two or three days, 
to see what actually did happen, where the title was, why we didn't have 
it, and why he didn't have it, and try to find out exactly where the title 
was, so that he might be able to get a title. 

Q. Yes. Now, I show you GMAC's No. 2, and ask you whether or 
not, aside from this record, there were any other records with respect to 
that account that were preserved by the corporation, by the Defendant ? 
A. No. At the liquidation of any contract, with the exception of the ledger 
card, the documents are usually destroyed in the matter of ten to fifteen 
days, because in our course of business, it makes it difficult to keep 
anything more than this. 

Q. Ishow you GMAC's No. 3, and ask you whether or not other than 
that record the corporation has any of the records pertaining to this 
account? A. No. We have -- the only record we do have of this is the 
conversations and various things that have happened since the institution 
of the suit. But directly relating to the account, this is all we have. 
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MR. SILL: I think that is all, Your Honor. 
CROSS EXAMINATION 
BY MR. SEARS: 

Q. What did you say your name is? A. Eckman. 

Q. Oh, yes. 

When your company buys a contract from an automobile company, 
are you accustomed of getting a title and holding it until the notes are 
fully paid? A. Usually we request that it be so done. But this particular 

area, in view of the three jurisdictions involved, and the various 
title laws, there are many instances where we do not have a title. 

Q. But you are accustomed to getting the title when you buy the 
contract, aren't you, and holding it until it is paid, aren't you? A. Well -- 

Q. You can say, no, or, yes. You can say, no, or, yes. A. Well -- 

Q. What? A. No. | 

Q. You say, no, you are not? A. No, we are not. 

MR. SEARS: That is all. 

THE COURT: You may step down. 


MR. SILL: Your Honor's indulgence just a moment, please. 
THE COURT: Mr. Pyne, did you mean to offer your 1 and 3? 
MR. PYNE: Iam sorry, Your Honor. 

THE COURT: You withheld them at the time. 


MR. PYNE: We offered those later, Your Honor. | 
THE COURT: Did you? | 
MR. PYNE: Iam quite sure. If I didn't, I move the admission of 
of those Exhibits 1 and 3. | 
THE COURT: They will be received. | 


(Whereupon Defendant's Capitol 
Cadillac-Oldsmobile Company's 
Exhibits Nos. 1 and 3 were received 
in evidence.) 


MR. SILL: I think that is all we have, Your Honor. 
| 
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MR. PYNE: Nothing further here. 
THE COURT: Do you have any rebuttal, Mr. Sears? 
MR. SEARS: No further evidence to offer. 
* * * * 
RULING OF THE COURT 
THE COURT: I can't agree with you, Mr. Sears. I am satisfied 
that the Plaintiff has failed to establish by a preponderance of the 
evidence the contract on which he relies. On the contrary, I believe on 
the record that the Capitol Cadillac Company has established that the 
contract provided that the assigned title was to be delivered to Mr. Hill; 
and on the evidence, I will find that it was mailed to him. Not only dol 
find that you haven't proved the contract sued upon, but the Defendants 
have established the contract which they performed. 
I think Mr. Hill would have been well advised to have taken the 
title to the car as soon as it was made available to him, to have 


minimized the damages. In any event, the finding of the Court is in 


favor of the Defendants; and I will ask counsel to prepare findings of 
fact and conclusions of law consistent with my ruling. 


MR. SEARS: Very well, Your Honor. 
* * * 


aie 4 {, CONDITIONAL SALE CONTRACT ive ) : reyes 
€&: ORIGINAL Com 


undersigned seller hereby sells, and the undersigned purchaser or purchasers, jointly and |severally, hereby purchase(s), 
subject to the terms and conditions hereinafter set forth, the following property, delivery and acteptance of which in good etd 
are hereby acknowledged by purchaser, viz.: | 


For a TOTAL TIME PRICE (Sum of items 2 and 8) of: 


Computed as follows: 
1. CASH SALE DELIVERED PRICE (including accessories and extra equipment, if any)- - j- at Ge $¢ 30000 
2. TOTAL DOWN PAYMENT under instalment sale - - - - = © = - = = ai ee ee ee + $382 


CONSISTING OF $___—834e82_PLUS $___None _. 
(TRADE-IN ALLOWANCE) | 


3. UNPAID CASH PRICE BALANCE (Subtract item 2 from 1) 
4. COST OF CAR INSURANCE, if to be procured by Seller through Motors Insurance Corporation or - - $— 217200 


rere Compay 
ent, Term of Insurance ‘onths. 


Covering Accidental Physical Damage to the car as outlined below (check which applies). | 
0 Comprehensive Coverage Nemes ¢—_50__Deductible Collision, Class 1 Car has Air. 
O Fire-Theft and Additional Coverage { MCNGIM §———_Deductible Collision. | 


Insurance settlement is based upon actual value of property at time of loss, not to exceed limits of liability 
set forth in the policy, and is payable to purchaser, seller or seller’s assignee, as interests may appear. | 


Describe Tnmura mee 


FINANCE CHARGE 
TOTAL TIME PRICE BALANCE DUE FROM PURCHASER (Add items 6 and 7) - - - - $ 


TERMS OF PAYMENT OF SUCH TIME PRICE BALANCE | 

Payable at office of General Motors Acceptance Corporation to be hereafter designated in 2s instalments of -183» 74x09 276 _ 6 
each, commencing May 2519 San on the same day of cach successive month thereafter, or as indicated 
in space below. The final instalment shall equal the amount of time price balance remaining due. | 


The Purchaser understands and agrees that the provisions on the reverse side 
hereof, hereby incorporated by reference, constitute a part of this contract. 


; : : : ‘ this 20th gay of __fprit 
Executed in quadruplicate, copy of which was delivered to and retained by purchaser, y oO! Gio dain a . 1951 


NOTICE TO PURCHASER: It is against the law for the seller to permit or 
document before all blanks have been filled in by the 


ed this paper certifying that the above information is correct. 
6316 Brooke Rd., Capitol Heights, Md. 


(Street) (Town) | (Postal Zone) (State) 


(State) 


(State) 


(If Corp. or Partnership) 


TT 
(Witness) : 


by the purchaser id property on 
of your purchase of the within contract, ui 


paymen' 
discharge or release of the person 
noceptance of notions of nom-payment non-performence, 
ha | 
an. at [ze ¢ | Settlement Clerk 
_——<—<—_$_$—_$—_—_—_—_———— 
Af Cagp. or Part). i (Title) 


A by the terme of the P it General Motors 
weer thereon, Undereigg 
Wp ENR hy Pe 
* *¢+ SqFor use im The Diatrict of C “Virginia only.) i Printed ia U.S.A. 
ee | ra 


GMAC 1060C-2500 12-52 


BEST COPY AVAILABLE 


from the original bound volume 


[ Filed February 2, 1962] 
JUDGMENT 

The issues in the above-entitled case having been regularly brought 
on for trial before the Court, sitting without a jury, the parties having ap- 
peared by their respective counsel and the issues having been duly tried 
and the Court on the 2nd day of February, 1962, having filed its Findings 
of Fact and Conclusions of Law, directing judgment as hereinafter pro- 
vided, it is hereby, 

ORDERED, ADJUDGED AND DECREED that plaintiff take nothing, 
that the action be and it is hereby dismissed on the merits and that 
defendants have and recover from plaintiff their costs in the action. 


DATE: 
February 2, 1962 


/s/ Joseph C. McGarraghy 


[ Filed February 6, 1962] 
NOTICE OF APPEAL 
Notice is hereby given this 6th day of February, 1962, that 


hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 2nd day of 
February, 1962 in favor of Capitol Cadillac Oldsmobile Company and 


General Motors Acceptance Corp. against said J. Oliver Hill. 


/s/ Benjamin F. Sears 
Attorney for Plaintiff 


BRIEF FOR APPELLEE 
GENERAL MOTORS ACC ACCEPTANCE CORPORATION 


a a al 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,931 


J. OLIVER HILL, 
Appellant, 


Vv. 


GENERAL MOTORS ACCEPTANCE CORPORATION, et al., 
Appellees. 


ee 


Appeal from a Judgment of the United States District Court 
For the District of Columbia 


—_———— 


United States Court of Appeals NORMAN E. SILL 


for ths District of Columbiz Circuit 
430 Washington Bldg. 


“Eh NOV 21 1962 Washington, D. C. 
: > Attorney for Appellee 
hl Mkirat7 General Motors Acceptance 


Corporation 
CLERK 


COUNTER STATEMENT OF QUESTIONS PRESENTED 


That in the opinion of Appellee the questions presented are: 


1. Will this Honorable Court apply the rule announced 
by the Supreme Court of the United States, to wit: 


That the trial Court's findings which have 
substantial support in the evidence will be accepted 
by the reviewing Court as unassailable (Alabama 
Power Co. v. Ickes; 302 U.S. 464, 82 L. Ed. 374, 

58 S. Ct. 300; 83:551, 1465) ? 


2. If this Honorable Court applies the above stated rule 


was the judgment of the trial Court supported by its findings 


as a matter of law? 


COUNTER STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 

CONCLUSION 


SUPPLEMENTAL STATEMENT 


TABLE OF CASES 
Alabama Power Co. v. Ickes, 
302 U.S. 464, 82 L. Ed. 374, 
58 S. Ct. 300, 83:551, 1465 


American Nat. Bank and Trust Co. of Mobile v. Boykin 
App. 170 So. 87 . ‘ : ; , F 


Chorn v. Williams, 99 Pac. 2d 1036 


Morgan v. Wheeler, 95 Pac. 2d 320 


17 C.J.S. 451, Pages 930, 931 


Anited States Court of Sper 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 16,931 


J. OLIVER HILL, 
Appellant, 


Vv. 
GENERAL MOTORS ACCEPTANCE CORPORATION, et al., 
| Appellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 
GENERAL MOTORS ACCEPTANCE CORPORATION 


COUNTER STATEMENT OF THE CASE 
Referring to Appellant's Statement of the Case: 


Paragraph (1) of Appellant's Statement is correct. 
Paragraph (2) of Appellant's Statement is correct if the 


"title" referred to is the Certificate of Title mentioned in suit. 


2 
Paragraph (3) is substantially correct. 


Paragraph (4) correctly states that Appellant paid out 
the contract; the demand referred to was made in 1961 — 


the other statements are in error. 


Paragraph (5) is correct. 


Paragraph (6) correctly states that Appellee never had 


possession of the assigned "title" Certificate; the trial Court 
found against Appellant on the other statement contained in 


this paragraph. 


Paragraph (7) is in error; there was no such provision 


in the contract in suit. 


Paragraph (8) incorrectly states the facts found by the 
trial Court. 


SUMMARY OF ARGUMENT 


The trial Court found as a fact that appellee at no time 


had possession of the "title" Certificate involved herein. 


1a. The trial Court found as a fact that appellee 
breached no obligation to appellant under the 
conditional sale contract on which appellant's 


suit was grounded. 


Under the trial court's findings as indicated in paragraphs 
(1) and (1a) above, it is apparent that appellant suffered no 
damages attributable to appellee. 


3 


ARGUMENT 


The trial Court entered its Findings of Fact and Conclusions of 


Law as follows: | 
| 
This cause having come on for trial before the Court, 
sitting without a jury, and having heard and considered all 
the evidence presented in the case by the plaintiff and 
defendants, the Court finds the facts and states the conclu- 
sions of law as follows: 
Findings of Fact | 
1. That on or about April 10, 1957, the plaintiff, J. 
Oliver Hill, purchased from the defendant, Capitol Cadillac 
Oldsmobile Co., a certain 1956 Cadillac Sedan under a 
conditional sales contract which contract was forthwith 
assigned to the defendant, General Motors Acceptance Corp. 


2. That at the time of purchasing said automobile the 
plaintiff agreed that he would personally make application 
for and secure a Maryland automobile title certificate and 
that the defendant, Capitol Cadillac Oldsmobile Co., there- 
fore included no charges in the transaction which would be 
involved in the procurement of such title as fees to the 
State of Maryland. 


| 
3, That the defendant, Capitol Cadillac Oldsmobile 
Co. agreed to and did in fact on or about April 17, 1957, 
forward to plaintiff by mail the then outstanding Maryland 
certificate of title pertaining to the said automobile which 
title certificate contained appropriate assignments to the 
plaintiff. 


4. That the defendant, General Motors Acceptance 
Corp. at no time had possession of the title certificate 
referred to in the Complaint. | 


5. That there is no evidence before the Court that 
the defendant, General Motors Acceptance Corp. breached 
any of the provisions of the conditional sales contract 
relied upon by the plaintiff respecting the title certificate 
referred to in the Complaint. | 

Conclusions of Law 

1. That the plaintiff has failed to show any breach of 
contract by either defendant Capitol Cadillac Oldsmobile 
Co. or defendant General Motors Acceptance Corp. as 
alleged in the Complaint. | 


2. That the Complaint as to the defendants’ Capitol 
Cadillac Oldsmobile Co. and General Motors Acceptance 
Corp. must be dismissed. It is so ordered and counsel 
for defendants will submit appropriate judgment in 
accordance herewith. 


The record aS a whole supports the trial Court's finding 
that appellee at no time had possession of the "title" 


certificate involved herein. 


1a. The record as a whole supports the trial Court's 
finding that appellee breached no obligation to 
appellant under the conditional sales contract 


on'which appellant's suit was grounded. 


Since the record as a whole supported these findings 
(1) and (1a), by the trial Court, they are unassailable 
under the Rule announced in the case of Alabama 
Power Co. v. Ickes, 302 U.S. 464; 82 L.ed. 374; 58 
S.Ct. 300; 83:551, 1465. 


la. 17C.J.S., 451, Pages 930, 931, states the rule to be that a 
party to a contract is under no obligation to perform acts which he has 
not undertaken to perform by his agreement, and his failure to per- 
form such acts does not constitute a breach of his contract, citing 
American Nat. Bank and Trust Co. of Mobile v. Boykin, App. 170 So. 87. 


In Morgan v. Wheeler, 95 Pac.2d 320, the court held that the 


interpretation of a written contract, free from ambiguity, is a judicial 


function and does not require oral testimony to determine its meaning. 


In Chorn v. Williams, 99 Pac. 2d 1036, the court held that where 
the evidence fails to establish a right of recovery in favor of the 


plaintiff, a demurrer thereto should be sustained. 


Appellee respectfully submits that the trial Court's action in this 


case in entering judgment for the appellee accomplished the same result. 


+) 
CONC LUSION 


The trial Court's findings of fact are supported by the record as 
a whole and should be accepted by this Honorable Court. | 


For the trial Court to have found for the appellant, the evidence 
would have had to have established to its satisfaction that under the 
contract of conditional sale the appellee had a duty to deliver to appel- 
lant a “title” Certificate to the motor vehicle covered by that contract 


and that appellee failed to do so. 


| 
The trial Court, from the evidence adduced, could have found: 


(a) That the appellant, though having the requirements to do so, 
and the duty to do so, made no attempt to secure the “title” Certificate 


from the State of Maryland in his own name. | 


(b) That the appellee had no way open to it, under the statutes of 
the State of Maryland, to procure a "title" Certificate for the involved 


motor vehicle. | 


| 
It is apparent from the arguments advanced by the eppetlant and 
the authorities cited by him that he has confused the matter of a "title" 
Certificate, as to which his suit referred, with the legal title to the 


vehicle involved and which passed to him under the contract in suit. 


The judgment of the trial Court should be affirmed by this 


Honorable Court. 
Respectfully submitted, 


NORMAN E. SILL 


430 Washington Bldg. 
Washington, D.C. | 


Attorney for Appellee | 
General Motors Herat 
Corporation 


SUPPLEMENTAL STATEMENT 


From an examination of the Record in this case it is clear that 
the trial Court could have discredited the entire testimony of the 
Appellant for the following reasons: 


In the Joint Appendix, page 25, it appears that when the deposi- 
tion of the Appellant was taken he stated that he was a lawyer, but 
admitted on cross-examination that he had never been admitted to 


practice law. 


Again, at page 28 of the Joint Appendix, Appellant denied that a 
"title'’ Certificate had been tendered to him, whereas the Assistant 
Pretrial Examiner recorded in the Pretrial Statement that the Appel- 
lee, Capitol Cadillac-Oldsmobile Co., at such Pretrial, made tender 
of a duplicate "title’ Certificate to Appellant's counsel which tender 
was refused; the Appellant was present at such Pretrial. 


NORMAN E. SILL 


Attorney for Appellee 
General Motors Acceptance 
Corporation 
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(i) 


COUNTERSTATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee Capitol Cadillac -Oldsmobile Co. the 


questions presented are: 
(1) Are the trial court's findings of fact and 
conclusions of law clearly erroneous? 
(2) Was the appellant's claim against appellee 
Capitol Cadillac barred by the statute of limitations 


in any event? 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT 


A. The Trial Court's Findings of Fact are Supported 
by Substantial Evidence and are not Clearly 
Erroneous 


B. The Statute of Limitations Would Bar the 
Appellant's Claim in Any Event 


CONCLUSION 


Table of Cases 
Remington Rand, Inc. v. Society International, 
88 U.S. App. D.C. 275, 188 F.2d 1011, Cert. den. 


72S. Ct. 44, 342 U.S. 832, 96 L. Ed. 630, reh. den. 
72S. Ct. 172, 342 U.S. 889, 96 L. Ed. 667 


Statutes 


D. C. Code, 1961 Edition, Section 12-201 ......-.-+-++--+++5- 


Rules of Court 


Fed. Rules Civil Procedure - Rule 52(a) .....---++e-ee0> | 


Bnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,931 


J. OLIVER HILL, | 
| Appellant, 
| 
| 

CAPITOL CADILLAC-OLDSMOBILE CO., et al., 
| Appellees. 


Appeal from a Judgment of the United States District 
Court for the District of Columbia 
| 
| 
| 
BRIEF FOR APPELLEE 
CAPITOL CADILLAC-OLDSMOBILE CO. 


COUNTERSTATEMENT OF THE CASE 


Appellant appeals from a judgment of the District Court entered 
| 


on February 2, 1962 in favor of the appellees. 


The Complaint in the action below alleged a breach of contract 


on the part of each appellee in failing to deliver title to his 1956 
| 
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Cadillac automobile after completion of the installment payment under 


a conditional sales contract executed by plaintiff at the time of his 


purchase of the vehicle (Complaint, J.A. 2). 


The evidence adduced at the hearing showed that on or about 
April 10, 1957, the appellant purchased from the appellee, Capitol 
Cadillac-Oldsmobile Co., a 1956 Cadillac automobile and received credit 
therefor of $834.82 in turn-in value, leaving an unpaid balance of 
$4,409.76. The conditional sales contract reflecting the foregoing sale 
was sold to appellee, General Motors Acceptance Corporation, by 
appellee, Capitol Cadillac-Oldsmobile Co. (J.A. 5, 67). 


There was a dispute in the testimony at trial as to whether or not 
the plaintiff at the time of purchasing the automobile in question gave 
instructions to the defendant Capitol Cadillac that he wished to obtain 
his own certificate of title from the State of Maryland and his own 
Maryland license plates for that automobile (J.A. 11, 31, 32, 41, 42, 

55, 56, and 57). The plaintiff testified that he made no such request 

but expected the defendant Capitol Cadillac to secure certificate of title 
from the State of Maryland as well as license plates (J.A. 11). The 
witness Dorothy Clark Varron who was the settlement clerk for the 
defendant Capitol Cadillac at the time of the transaction in question, 
identified various purchase papers and company records which contained 
her business notation that the customer wished to secure his own tags 

and title (J.A. 30-31). She also indicated that no money was charged the 
customer for Maryland use tax or title or transfer fees (J.A. 32). This 
business entry on the purchase papers and company papers was verified 
by the custodian of the records, Ronald Shaffer (J.A. 41-42). The sales- 
man, William L. Port, verified that the customer desired to secure his 
own tags and title and that no charge was made to the plaintiff for 
Maryland use tax or title or transfer fees such as would have been charged 
him were the defendant Capitol Cadillac to secure title and tags for him 
(J.A. 55-56). The conditional sales contract in question (J A. 67) reflected 
no charge for Maryland use tax, transfer or title fees of any sort 


3 


although it was the testimony of witnesses Varron (J.A. 35-36) Shaffer 
(J.A. 40-41) and Port (J.A. 56-57) that the charge for use tax, title 
and transfer fees would be clearly marked on the conditional sales 
contract if the defendant Capitol Cadillac was to secure title and tags. 


The witness Varron testified that she mailed an executed certificate 
of title from the prior owner of the used automobile in question to the 
plaintiff on April 17, 1957 (J.A. 32-33) and identified her notation to 


that effect on an invoice (J.A. 32). 


The plaintiff never obtained a new certificate of title from the 
State of Maryland for the 1956 Cadillac in question (J.A. 9) and when the 


Maryland authorities subsequently sent him applications for tags for 


the 1955 Cadillac he had traded in when he purchased the one in question, 
he made no note of the fact that the identification of the Cadillac on the 
application form was for the wrong vehicle (J.A. 16-17), consequently 

in the months of April 1958, 1959 and 1960 he secured new tags from 

the State of Maryland for his 1956 Cadillac but which were: Properly for 
the 1955 Cadillac (J.A. 16-17). 


Sometime in 1958 the plaintiff was contacted by a representative 
of General Motors Acceptance Corporation stating that he had not as 
yet received the certificate of title which would normally be kept by them 
for their security until the loan was paid off (J.A. 17, 65). ‘No dem and 
was made upon Capitol Cadillac by the plaintiff from the date of the 
contract on April 10, 1957 until April of 1961 when demand was made for 
a certificate of title (J.A. 18). The Court entered its findings of fact 


and conclusions of law which are completely set forth here since they 


were apparently inadvertently excluded from the Joint Appendix: 


This cause having come on for trial before the Court, 
sitting without a jury, and having heard and considered all 
the evidence presented in the case by the plaintiff and 
defendants, the Court finds the facts and states the con- 
clusions of law as follows: 
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Findings of Fact 


1. That on or about April 10, 1957, the plaintiff 
J. Oliver Hill, purchased from the defendant, Capitol 
Cadillac Oldsmobile Co., a certain 1956 Cadillac 
Sedan under a conditional sales contract which contract 
was forthwith assigned to the defendant, General Motors 
Acceptance Corp. 


2. That at the time of purchasing said automobile 
the plaintiff agreed that he would personally make 
application for and secure a Maryland automobile title 
certificate and that the defendant, Capitol Cadillac- 
Oldsmobile Co., therefore included no charges in the 
transaction which would be involved in the procurement 
of such title as fees to the State of Maryland. 


3. That the defendant, Capitol Cadillac-Oldsmobile 
Co. agreed to and did in fact on or about April 17, 1957, 
forward to plaintiff by mail the then outstanding Maryland 
certificate of title pertaining to the said automobile 
which title certificate contained appropriate assignments 
to the plaintiff. 


4, That the defendant, General Motors Acceptance 
Corp. at no time had possession of the title certificate 
referred to in the Complaint. 


5. That there is no evidence before the Court that 
the defendant, General Motors Acceptance Corp. breached 
any of the provisions of the conditional sales contract 
relied upon by the plaintiff respecting the title certificate 
referred to in the Complaint. 


Conclusions of Law 


1. That the plaintiff has failed to show any breach of 
contract by either defendant Capitol Cadillac -Oldsmobile 
Co. or defendant General Motors Acceptance Corp. as 
alleged in the Complaint. 


2. That the Complaint as to the defendants’ Capitol 
Cadillac-Oldsmobile Co. and General Motors Acceptance 
Corp. must be dismissed. It is so ordered and counsel 
for defendants will submit appropriate judgment in 
accordance herewith. 


b) 


SUMMARY OF ARGUMENT | 

A. The Court's findings: (a) that at the time of purchasing the 
automobile in question the plaintiff agreed to secure his own title 
certificate and license plates from the State of Maryland; (b) that 
therefore no charge was made by the defendant Capitol Cadillac for 
securing title and tags; and (c) that defendant Capitol Cadillac agreed 
to and did in fact mail the then outstanding Maryland certificate of 
title to the plaintiff with appropriate assignment to enable him to secure 
his own new title and tags; are not clearly erroneous since they are 
supported by substantial evidence in the record. Such findings are 
therefore unassailable. No breach of contract by defendant Capitol 
Cadillac as alleged being disclosed by such findings, the trial court's 


conclusions of law were proper. | 
| 
| 


B. Even assuming, for the sake of argument that there were any 
reversible error in the trial court's findings of fact and conclusions of 
law the judgment in respect of defendant Capitol Cadillac should still 
be affirmed because the evidence discloses that any claim that plaintiff 
may have had against defendant Capitol Cadillac is barred by the statute 
of limitations and this defense was relied on at trial. | 


ARGUMENT 


. THE TRIAL COURT'S FINDINGS OF FACT ARE 
SUPPORTED BY SUBSTANTIAL EVIDENCE ae 
ARE NOT CLEARLY ERRONEOUS. 


This case presents a factual dispute which was properly resolved 
against the plaintiff because of the overwhelming evidence against his 
contentions. Of course this Court need not weigh the evidence but must 
merely determine whether the trial court's findings are clearly erron- 
eous, giving due regard to the opportunity of the trial court to judge of 
the credibility of the witnesses. Rule 52 (a) Fed. Rules Civil Proc. 


Remington Rand Inc. v. Societe Internationale, 88 U.S. App! D.C. 275, 
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188 F. 2d 1011, Cert. den. 72S. Ct. 44, 342 U.S. 832, 96 L. Ed. 630, 
reh. den. 72S. Ct. 172, 342 U.S. 889, 96 L. Ed. 667. 


The trial court's findings here are as they were in the Remington 
Rand case "abundantly supported by substantial evidence and should not 
be set aside’. Remington Rand, Inc. v. Societe Internationale, supra, at 


page 277. 


There was no dispute among the parties that on April 10, 1957 
appellant purchased under a conditional sales agreement a used 1956 
Cadillac from appellee Capitol Cadillac and that the conditional sales 
agreement was forthwith assigned to the appellee General Motors 
Acceptance Corporation (J.A. 5, 67). The only real dispute was whether 
or not at the time of purchase appellant agreed to secure his own cert- 
ificate of title from the State of Maryland and his own license plates. 
Appellant contended he did not. Appellees contended that he did and that 
appellee Capitol Cadillac agreed to furnish appellant with a certificate 
of title from the prior owner of the used 1956 Cadillac he was purchasing 
with appropriate endorsements on the back of it assigning it to appellant 
so he could turn it in to the Maryland authorities and secure a new 


certificate of title and registration. 


The trial court in substance found in its findings of fact numbered 


2 and 3 (Counter Statement of the Case, supra P. 4): 


(1) That appellant agreed that he would secure a 
new Maryland Title for the car; 

(2) That appellant was never charged by appellee 
Capitol Cadillac the costs and fees involved in procuring 
a new title; 

(3) That appellee Capitol Cadillac agreed to and did 
in fact on April 17, 1957 forward to appellant the old 
certificate of title from the prior owner with proper 
assignments to appellant. 
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All three witnesses for the appellee Capitol Cadillac testified to 
the effect that appellant agreed that he personally would secure a new 
Maryland title for the car. Witness Varron, the settlement clerk at the 
time of the transaction, identified the car delivery order which had the 
notation ''Mailed all papers to customer, he will secure all tags and 
soforth"(J.A.31). She confirmed that there was no indication on the 
car delivery order that any money was secured by the customer for the 
title, tags and transfer fees which would be required by the State of 
Maryland (J.A. 32). She also identified a copy of the conditional sales 
contract (J.A. 67) and indicated that there was no charge reflected on 
that contract for use tax, title or tags (J.A. 35-36). She then identified 
her own handwritten entry on the car invoice showing "title and papers 
mailed 4/17/57 DJC" (J.A. 32). Ronald W. Shaffer, the assistant office 
manager and the custodian of the records of Capitol Cadillac, further 
identified the records and the business entries to the effect that the 
appellant would secure his own title and tags, that no money was 
deducted by Capitol Cadillac as a part of the purchase price or otherwise 
and that the title and papers were mailed on April 17, 19 57 (J.A. 40-41). 
The salesman, William L. Port, identified his own handwriting on the car 
order, a notation "customer will secure own tags and transfer". He also 
identified the signature of the appellant on the slip (J.A. 55). He also 
had independent recollection that the appellant specifically requested 
that he be allowed to get his own tags (J.A. 56) and that no charge of any 
sort was made by appellee Capitol Cadillac for title, tags or the like 
(4557). | 


From the foregoing it is clear that there was substantial - if not 


overwhelming - evidence to support the findings of the court numbered 

2 and 3 applicable to appellee Capitol Cadillac. Common sense dictates 
that an automobile dealer would not agree to secure title and tags fora 
customer without charging him the taxes and fees involved in procuring 
the same. Add to this the fact that the appellant was a lawyer, or at least 
had legal training, and made no attempt to determine the whereabouts 
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of the certificate of title he claims he should have received until more 


than four years after the transaction, and the findings of the trial court 


appear all the more proper and unassailable. 


B. THE STATUTE OF LIMITATIONS WOULD BAR 
THE APPELLANT'S CLAIM IN ANY EVENT 


Even assuming for the sake of argument that there is any rever-~ 
sible error in the trial court's finding with respect to the liability of 
appellee Capitol Cadillac and even assuming for the sake of argument 
that appellee Capitol Cadillac failed to furnish appellant with a certificate 
of title, appellant's cause of action for breach of the agreement to furnish 
a certificate of title would have accrued in April, 1957 when it failed to 
furnish him such a certificate. The appellant's action was filed on 
June 1, 1961 (J.A. 1), obviously more than three years after the cause 
of action would have arisen, thus the three year statute of limitations 
applicable to simple contracts would bar recovery against appellee 
Capitol Cadillac in any event (Section 12-201 D.C. Code 1961 Edition). 
This defense was raised by appellee Capitol Cadillac at trial (J.A. 29). 


CONCLUSION 


The findings of fact of the trial judge are not clearly erroneous 
but are supported by substantial evidence in the record. Therefore 
they are unassailable. However, even if the findings of the trial court 
in respect to appellee Capitol Cadillac are in any way erroneous 
requiring reversal, the statute of limitations would bar the/appellant's 


claim in any event. 


Respectfully submitted, | 


JOHN J. PYNE 


WEBB C. HAYES, II 


605 Southern Building | 
Washington 5, D.C. | 


Attorneys for Appellee | 
Capitol Cadillac-Oldsmopile Co. 


